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from the chair
Jerome Allan Landau

g
reetings Friends and Colleagues, 

I recently had a discussion with a friend who 
was upset that his new attorney came across as 
very cold, sterile and uncaring. The natural ques-
tion was “why is he your lawyer?” The response 
was that “he is reputed to be among the best in 
the state!” This begs the question, “why can’t a 
professional be highly skilled and also still have a 
presence of sincere caring?” 

STRESS!!!!!! Lawyers have rated Number 
3 – in “suicides”. This is one category we would pray to be at the very bottom of 
the list. After all, we are highly educated, we help others “solve their problems”… 
Notwithstanding that comment which attorneys hear too often “You’re a lawyer, I 
hope I never need you!” We are the profession with whom almost everyone at some 
time consults – and although often for “happy moments” (I was offered a high paying 
position), as often our clients gift us with their STRESS, as if we did not have enough 
in our professional and personal life.

Our personal capacity for serving a client’s actual legal needs varies. Our need to 
maintain our own “state of professional presence” when serving a distressed client is 
a given. However, does “professionalism” also concurrently urge us to be sort of an 
“anchor’ for that distressed client? To what level of “concern” should we strive?

As Mediators we are even more confronted with this position – understandable and 
expected in family and employment matters. However, I have mediated business and 
corporate matters with high level corporate executives who are skilled at concealing 
deeply felt emotions; believe themselves personally “at risk” if they do not appear 
“successful” in the mediation hearing – if they do not “trounce” and “bloody” the 
other side (often the party advice of their colleagues). This often notwithstanding the 
amount at issue in the conflict. The results of a mediation must be reported to cor-
porate Boards, to supervisors, to underlings and even spouses – “I must not appear 
weak”.

>
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concerned about his/her “success” of achieving resolution? 
I suggest that service as a Mediator might superficially appear quite easy – 

take some programs, learn some mediation tools and reprint your cards.
As many experienced Mediators have stated, there is a level of skill, or actu-

ally personal “presence” which moves the process beyond mere “tools”. This 
is not about “woo-woo”; it is about being able to “connect” with a party (or 
counsel) on a level which engenders “trust”. What I refer to as “presence” re-
lates to how the Mediator first appears – the “first-impressions” which sets the 
initial foundation of the relationship – and the Mediator / party / counsel expe-
rience is a relationship.

Neuro-scientists and physicists remind us that as “electro-magnetic” beings 
we can “sense” each other – in ways that go beyond merely observing a per-

son’s physical mannerisms. Can you relate with 
the experiencing of observing someone enter-
ing a room and having a “feeling” of hope that 
they either come towards you, or walk the other 
way? 

This underlies what parties and counsel 
experience when they first meet us; and im-
portantly sets a foundation for the mediation 
hearing. With this awareness, and taking effort 
to reduce and manage our own stress levels, we 
are able to more skillfully prepare ourself for 
any of life’s activities – including our profes-
sional service.

I suggest that this is an important feature 
of being a professional; and also enhances the  

opportunities for achieving a successful resolution of the conflict brought be-
fore us.

Equally applicable to our professional endeavors is the statement “Mediator, 
heal thyself!”
        
                                                       — Jerome Allan Landau, ADR Section Chair 

from the chair

Although 
only in-
f r e q u e n t ly 
expressed by 
counsel or a 

party, parties often look to the Mediator 
“for healing”; no matter how “simple” the 
conflict appears.

Imagine parties entering the hearing 
room – levels of nervousness because this 
is a new process; or because reputation can 
be threatened; or substantial funds (to them) 
are at stake; 
or because 
“if this does 
not work” 
l i t igat ing 
or arbitrat-
ing the dis- 
pute will be 
very costly 
in time, 
money and 
emotions – 
sometimes 
crippling a 
business.

What greets them as they appear before 
the “Mediator” – a professional emanating 
a sense of confidence (not to be confused 
with “ego”) and caring? Or a person who 
personally gives the impression of being 
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most mediators and counsel employing their 
services are aware of the three main types 
of mediation: Evaluative, Facilitative and 
Transformative. Depending upon the nature of 

the dispute, counsel are quick to assert their chosen style. In 
observation, this is generally based upon their own needs and 
familiarity with that specific style. However, perhaps a moment 
of thought and consideration is in order for what is truly in the 
parties’ best interests.

In reviewing the litany of material available on the sub-
ject, the moniker of “Facilitative Mediator” is credited to 
Jon Linden during the 1960’s and 1970’s. It was the most 
structured and most utilized style of mediation at the time 
(Linden). A “Facilitative Mediator” will generally ask ques-
tions of the parties and attempt to normalize their points of 

view in search of their more essential interests, supporting 
their positions and points of view. The Facilitative mediator 
will then attempt to assist the parties in finding options for a 
resolution of the dispute, reviewing each and comparing it to 
their desires and interests (Zumeta).

A facilitative mediator will not provide advice to a party, 
suggest an outcome or position that a party should take or 
assert one that the mediator believes is in that party’s best 
interests. (Etcheson). This style of mediation is of a more 
classic style, with the mediator remaining completely neu-
tral. Even in the face of Impasse a Facilitative Mediator will 
continue to ask questions in hopes of the parties finding their 
own way out of the forest of issues, arriving at their own 
resolution.

Facilitative Mediator
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In a paper offered to the 
Colorado Bar Association, 
Debbie Reinberg and John 
Rymers offer suggested “pro’s 
and con’s” for each style of 

mediation. With specific regard to the Facilitative Style, they 
would suggest the following advantages and disadvantages 
that have been adapted for the purpose of this article:

advantages:
 1. Works well when the parties have a vested interest  
  in maintaining a relationship.

 2. Focuses on identifying a wide range of common  
  interests between the parties and crafting solutions  
  that meet all parties’ interests. This leads to a  
  broader and more complete resolution.

 3. Works well to identify substantive, procedural and  
  psychological interests.

 4. Allows for greater creativity in problem solving.

 5. Greater probability than evaluative mediation to  
  promote trust and an on-going relationship between  
  the parties.

 6. Works well when there are complex interpersonal  
  or family dynamics.

 7. Allows for early resolution of disputes before parties  
  become entrenched in their positions.

 8. The very nature of the facilitative mediation process  
  can be therapeutic because it allows the parties to  
  say important things to one another in a safe  
  environment.

disadvantages:
 1. A facilitative process may take longer to resolve  
  than other styles.

 2. May be difficult if there is no interest (or perceived  
  interest) in an ongoing relationship between the  
  parties.

 3. Can elicit strong emotions that may not be antici- 
  pated by the mediator or the parties.

 4. Requires skillful planning by the mediator and  
  substantial understanding of the parties’ interests.   
  This is one reason this process may take longer.

 5. Sometimes difficult to get disputing parties to buy  
  into a facilitative process, especially if the issues are  
  not clearly defined.

In a paper offered to the 
Colorado Bar Association, 
Debbie Reinberg and John 
Rymers offer suggested “pro’s 
and con’s” for each style of 
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  into a facilitative process, especially if the issues are  
  not clearly defined.

During the 1980’s, a new style emerged known as 
“Evaluative Mediation”. Under this style of mediation tech-
nique, the mediator will make suggestions to the parties and 
even offer them an opinion regardless of whether or not it 
was requested. (Zumeta). It is hypothecated that this style 
arose as a result of the increase in the use of mediation in 
court ordered or court referred cases, and in response to the 
onslaught of cases mediators were pressured to move them 
along quicker, foregoing a more “interest based” technique 
such as a facilitative mediator would use. (Etcheson). The 
feeling is that a party cannot make a truly autonomous de-
cision without knowledge of the relevant legal and social 
norms. (Waldman, citing as authority Stark).

Mediators frequently use this technique when the sole is-
sue being mediated involves the payment of money damages, 
or single issues. An evaluative mediator will offer an opinion 
on the case based upon his or her own knowledge or exper-
tise in the subject matter of the dispute. It may be to the value 
of the case, or simply the mediator’s opinion as to the merits 
of the case. (Russell). The evaluative style has been stated as 
having the following advantages and disadvantages:

advantages:
 1. Works well if there is not an interest in an on-going  
  relationship between the parties.

 2. Tends to lead to resolutions that are based upon  
  points of law.

 3. Works well when parties are on a litigation path. 

 4. It is a good way to evaluate the legal strength of a  
  party’s position.

 5. Works well when there is a distributive issue.

 6. Often can be completed in less time than other types  
  of mediation.

disadvantages:
 1. Does not promote an on-going relationship between  
  the parties.

 2. Often limits the focus to legal rights rather than  
  overall needs and interests of the parties.

 3. Outcomes tend to be more narrowly framed in legal  
  terms.

 4. Greater potential for misuse of mediator power due 
   to the evaluative role of the mediator.

 5. Because issues are more narrowly framed, there is  
  less opportunity to address psychological interests.

 6. There is often less opportunity for parties to feel  
  listened to and acknowledged.
 

mediation
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Recently, there has been a trend toward what has been 
called “Transformative” mediation. (Bush, Folger). The ma-
jor difference between this style and the other two is that in 
the Transformative style the mediator will attempt to balance 
the negotiating power of the parties through a discussion and 
evaluation of the pother party’s position in hopes of getting 
that party to recognize the other’s position. Practitioners of 
this technique strive to “transform” the relationship between 
the parties through empowerment and recognition of the oth-
er party’s position and interests. (Zumeta).

In the Transformative mediation, the mediator will seek 
to cause the parties to communicate directly with each oth-
er. (Linden). This author would suggest that through the 
mechanics of restating and rephrasing, a mediator would at-
tempt to get the parties to acknowledge their feelings and 
interests in hopes of equalizing the imbalance of power often 
found in mediation. Many court programs are gravitating to-
ward this style in their Justice programs, as well as in their 
family programs.

The adapted advantages and disadvantages of this style 
have been stated as being:

advantages:
 1. Allows for the greatest amount of self-determination  
  of the parties.

 2. Allow the parties to learn about themselves and the  
  other parties, assisting them in moving forward from  
  where they were previously stuck.

 3. Provides the parties with new tools to resolve their  
  own disputes in the future.

 4. Can be powerful in disputes involving strong emo- 
  tional aspects as transformative mediation can help  
  parties begin to heal and learn new skills to move  
  forward.

 5. Has all the advantages as facilitative mediation.

disadvantages:
 1. Not everybody desires relationships to be transformed.  
  Many people just want resolution. 

 2. May create conflict between the mediator and the  
  parties if there is not a shared interest in the trans- 
  formative approach.

The are other, more esoteric forms of mediation technique, 
but these are the three main forms that we often encounter 
and employ in mediation. Often, as has been stated previous-
ly in this article, counsel for one of the parties will suggest or 
request an Evaluative mediator, or a Facilitative one. Often, 
this is due to the nature of the conflict or perhaps issues that 
one attorney may have with his clients where an affirmation 

of his advice through the means of an evaluative mediator is 
what the attorney feels his or her client needs.

In a paper authored by Dorcas Quek, District Judge for 
the Subordinate Courts of Singapore, a different theory was 
presented. The basis of his position was that the basic tenet 
of mediation was self-determination. Another way to look at 
this is to say that disputants emerge from court proceedings 
often feeling dissatisfied with the process, while participants 
in a mediation emerge from their dispute feeling as if they 
have received exactly what they needed as opposed to a third 
party telling them or assessing what they needed. (Waldman) 
Evaluative mediation has a tendency to undermine that pre-
cept as an evaluative mediator loses his or her neutrality and 
infringes upon the parties sense and need for self-determi-
nation. 

As part and parcel of this ability of parties to self deter-
mine is the need for the party to be able to make an accurate 
evaluation of their alternatives to consider. An argument for 
an evaluative style involves an assessment of the BATNA 
(Best Alternative To a Negotiated Agreement) and the 
WATNA (Worst Alternative To a Negotiated Agreement). An 
evaluative style helps the parties to do these calculations and 
make this consideration. 

However, there are many techniques available to assist 
parties in making this determination exclusive of a media-
tor suggesting an outcome or providing his or her opinion. 
They could come by means of continued probing questions 
of parties and counsel in caucus to assist them in deriving 
their own peculiar BATNA and WATNA. Going hand in 
hand with this analysis is reality testing, again in that private 
caucus. Care must be taken that these not be conducted too 
early in a mediation session as they could have the outcome 
of causing a party to become more emboldened in their posi-
tion, creating a more difficult series of negotiations. (Quek, 
at page 4).

This author would submit based upon experience that 
the parties themselves through their actions and comments 
will suggest the proper methodology to be employed. There 
are times where parties are sophisticated enough and have 
done their own evaluations to the point where a purely fa-
cilitative method works best. On the other hand, there are 
those cases where the parties are capable of making their 
own decisions but for whatever reason have been unable to 
accurately evaluate their own risks, or their own BATNA and 
WATNA. These cases need to have within them an evalua-
tive approach, but then fall back on a Facilitative approach 
once the parties have become educated enough as to be able 
to make such a decision.

It is this mixed-method that I refer to as Amoebic 
Mediation. Just as the single celled protozoan will evolve 
and change its shape, so must the mediator. The mediator 
must take his or her clues from parties and counsel and then 
act accordingly. The best manner for doing this is through >
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the continued use of my fa-
vorite mediation tool – the 
one that I insist remain on 
the top shelf of the media-
tor’s toolbox – the Question.

The first line of questioning must take place prior to 
mediation whenever possible. These initial questions are 
generally directed to counsel in an effort to determine how 
much discussion and evaluation has taken place. Have the 
parties discussed the BATNA and WATNA? Have they re-
alistically evaluated the risks and potential rewards of their 
positions? Is the party unreasonable in their position or are 
they skeptical of the advice given by their counsel, and need 
a re-affirmation of the advice given by counsel? Does coun-
sel simply have control issues with their client?

The second series of questions should occur subtly during 
the opening statements of the parties. During this phase of 
the process the mediator must be keenly aware of what the 
parties are saying both in terms of the spoken word as well 
as body language. The mediator must question and look for 
“tells”, picking up on perceived weaknesses in that party’s 
position or argument. This line of questioning is much more 
superficial so as not to subject them to embarrassment dur-
ing opening statements or taking other action which would 
cause the party to become more ingrained in their position 
and less willing to compromise or discuss alternatives.

There has been great debate of late as to whether opening 
statements should be employed or whether the parties should 
proceed immediately toward caucus. Still others would de-
bate the use of caucus, insisting on having the parties 
negotiate together and not in private. These topics require 
much more depth than this paper and it is presumed that a 
brief opening statement is given for step two. In the event 
that no opening statements are given the line of questioning 
employed should simply be added to the third and final step. 

Finally, the last round of questioning must take place in 

caucus. Here, in private, is where the styles of evaluative, 
facilitative and even transformative can and should be em-
ployed as needed and as the parties indicate is needed. I have 
often used all three methods during mediation as needed to 
keep parties moving toward the goal of resolution. As I like 
to instruct parties when I begin a mediation, my goal is to 
assist them in making an informed decision – one that they 
can make based upon their own evaluation of the merits and 
risks after a reasoned discussion; balanced with my facilitat-
ing their conversation and negations with the other side, and; 
transforming the parties and their positions into a common 
goal where they have both maximized the result to their mu-
tual benefits as best as possible.

Facilitative Mediation and Evaluative Mediation are diver-
gent theories, at opposite ends of the mediation “spectrum”. 
One would seek to have the parties make all the decisions 
while the other would educate and advise the parties of the 
merits of their position. The arguments for or against the oth-
er are similar with the therapeutic nature of the process being 
the fallback position of each.

As is stated in conclusion of the Waldman article:

As the mediation field wrestles with divergent visions of 
mediation’s goal and method, it is important to attend 
to its own rhetoric of disputant autonomy and control. 
Only by listening to what disputants themselves have to 
say about mediator approach and technique can we fash-
ion effective and sensible policies regarding the role of 
evaluation in mediation.

Just as the Amoeba changes its shape, a mediator must 
change its style to accommodate the parties’ needs in me-
diation. Once a style is employed the mediator must not be 
“married to it”, but must always be flexible enough to fall 
back on a prior style if the parties, particular issue or point 
in mediation reached requires it.

mediation
s t y l e s mediation
s t y l e s 
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The Maricopa County Association of Family Mediators (MCAFM) 
is the only non-profit organization in Arizona devoted exclusively to family 
mediation. MCAFM was founded in 1994 to assist family mediators in expand-
ing their professional expertise, to educate the public about the benefits and 
use of mediation and to promote legislation and court policies that increase 
the use of mediation in family law matters. MCAFM members practice in a 
wide variety of areas, including dissolution and post dissolution matters, 
parenting and support issues, pre-nuptial agreements, elder care and pro-
bate matters, and communication enhancement for couples and other close 
family members.

Collaboration and support have been at the heart of MCAFM’s mission for 
the past 21 years. Annually the group sponsors ten monthly meetings on the 
last Tuesday of the month which feature a one hour educational component 
in addition to opportunities for members to share information, practice tips 
and questions with other mediators and mediator friendly professionals. 
Recent programs have covered such topics as techniques for dealing with 
high conflict clients, tax tips and traps for divorcing couples, ethical con-
cerns for mediators, the role of parenting coordinators, and family law and 
legislative updates. In addition to their commitment to professional develop-
ment, MCAFM members have devoted numerous hours to the annual fall High 
School Peer Mediation Conference which is sponsored by AACR and they have 
served as facilitators for discussion forums sponsored by community groups, 
colleges and schools.

MCAFM has co-sponsored workshops featuring nationally known speakers 
with other non-profit groups as well as the Maricopa County Superior Court. 
Bill Eddy, LCSW, J. D., who is recognized as an expert in dealing with high 
conflict personalities, was the lead speaker at the January, 2009 conference 
co-sponsored by the Maricopa County Superior Court, the AZ Association of 
Family and Conciliation Courts and MCAFM. MCAFM also has brought other 
nationally regarded speakers, such as Jim Melamed, co-founder and CEO of 
Mediate.com, and Zena Zumeta, an expert in family, elder and probate media-
tion, to the Valley for workshops.

In February 2014 MCAFM and Collaborative Divorce Professionals of Arizona 
co-sponsored an advanced family mediation workshop with Forest “Woody” 
Mosten, who is an internationally recognized mediator, trainer and author. 
On March 13, 2015 MCAFM, along with the Arizona Association for Conflict 
Resolution, will bring Woody back to Phoenix to present a master class for 
advanced mediators from all practice areas.

MCAFM’s upcoming luncheon program series features some very timely top-
ics and speakers. On February 24th Francesca Schultz, MC, LPC, discussed the 
assessment and treatment of the Trauma response, particularly as it relates 
to issues of sexual infidelity and betrayal. On March 31st Judge Janet Barton, 
Presiding Family Court Judge and Cheri Clark, Family Court Administrator, pro-
vided the group with a family court update. On April 28th Claudia Work, attorney 
and expert on LBGT issues, shared her insights and strategies for dealing with 
family matters involving same sex couples. On May 26th Ken Mann, mediator,  
attorney and CPA, and Jim Magrogan, business appraiser, will discuss the 
ins-and-outs of family business negotiations, including dissolution and inter-
generational transactions.

MCAFM welcomes guests to its monthly luncheons and encourages every-
one to visit its website, www.mcafm.org, to learn more about the group, its 
members and meetings. We invite you to join us at an upcoming luncheon.

EARLY SUMMER 2015
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Ordered Settlement Conference 
or Voluntary Mediation
Pursuant to Rule 16.1, A.R.Civ.P., with the exception of com-
pulsory arbitration and mandatory requirements in medical 
malpractice cases, a Superior Court may order the parties, coun-
sel, and those with settlement authority to attend a conference 
to facilitate settlement. Such orders usually require that a settle-
ment conference memorandum be furnished to the settlement 
judge at least five days before the conference. The memoran-
dum is to address five subjects identified in Rule 16.1(c), that 
is a description of issues and evidence, status of settlement dis-
cussions, assessment of results if tried, and other helpful infor-
mation. Settlement discussions are confidential, and more often 
than not these memorandum are not shared with the opposing 
party. While the court can order a settlement conference and im-

Judicial Settlement Conferences Contrasted  
With Private Mediation

pose sanctions for failure to comply with a scheduling order, the 
court cannot order the parties to settle. In contrast, for a private 
voluntary mediation my scheduling letter contains no enforce-
ment authority, except perhaps for payment of any earned fee. 
Similarly, the letter includes a request for a settlement memo-
randum including the information identified in Rule 16.1(c). 
In some cases, I suggest that non-confidential information be 
shared with the opposing party. Interestingly, I recently learned 
that mandated settlement conferences settle at a rate from 17 to 
40 per cent, whereas the settlement rate for voluntary media-
tions is over 80 per cent.

Scheduled Duration
Judicial Settlement Conferences in Pima County must fit into 
the Court’s calendar and usually are scheduled for three hours 

A fter nearly fourteen years as a Superior Court Judge including over seven years 
on the civil bench, I have conducted over 100 settlement conferences on cases 

assigned to other judges. Now that I am focusing exclusively on mediations and arbi-
trations in the private sector, I have been asked to describe the differences between 
judicial settlement conferences and private mediations. Of course every judge and 
mediator has a unique style influenced by background, experience, and training. 
These are my observations about what I think can be said generally. 

by Hon. Ted B. Borek (Ret.)
Pima County Arizona Superior Court

>
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each. They sometimes 
last longer, but there is 
always pressure to end 
them on time for ad-
ministrative efficiency. 
By contrast, the time 
scheduled for a private 
mediation is a matter for 
the parties to decide and 
usually is for more than 
three hours. Some me-
diators increase their fee 
upon reaching a certain 
time limit, and I am told 
many agreements are 
reached just before the 
limit is reached.

Pre-
Mediation 
Preparation
The demands of the 
bench, especially when 
in trial, limit the time 
available to the judge 
for pre-mediation prepa-
ration, by example for 
reading voluminous ma-
terial or speaking with 
counsel before the me-
diation begins. When I 
was on the bench I rarely 
contacted counsel be-
fore the mediation. By 
contrast, now I make ev-

ery effort to speak with counsel before a conference to get a 
sense of what to expect procedurally. For example, if a lawyer 
is planning an opening statement in the initial session, whether 
that will be done is a process matter deserving of discussion 
and possible agreement before the initial joint session. Pre-
mediation discussion with counsel helps focus and saves time; 
I plan for it regularly.

Location of Settlement 
Conference
Judicial settlement conferences universally begin in a court-
room with all parties present. The aura of the courtroom can be 
a reality check to parties unfamiliar with the surroundings. By 
contrast, private mediations often are scheduled in the office of 
a party’s attorney or some other neutral location. If visiting a 

courtroom may have an impressionable effect, I suggest that for 
a private mediation counsel arrange that the settlement confer-
ence be conducted at the Courthouse.

Mediation Openings
Although judicial settlement conferences often include an 
opening addressing confidentiality, ex parte communications, 
schedule, process, and advantages of settlement compared with 
a jury trial, my private mediations now include a written state-
ment of these things with emphasis on what a party can achieve 
with settlement and lose without it. For example, what can be 
achieved is control, choice, certainty, privacy, and closure, all 
of which are lost if there is a trial. A party also can save time, 
money, risk, dignity, stress, and sometimes a relationship, all 
also likely lost if there is a trial. Providing a written list of what 
parties can achieve upon settlement should encourage them to 
ponder the advantages and make necessary concessions to ob-
tain a reasonable agreement.

Recording Agreements
Pursuant to Rule 80(d), A.R.Civ.P., no agreement between the 
parties is binding if disputed unless it is in writing or made oral-
ly in open court and entered in the minutes. Such a recording is 
easily made during a Judicial Settlement Conference when the 
Judge sets forth the terms of a settlement on the record with a 
courtroom clerk recording the matter and filing a minute entry 
with the terms of an agreement. Confidential settlements also 
can be sealed and referenced in the public record. For private 
settlements, it is important that any agreement be completed 
and signed by the parties before the mediation ends so that any 
dispute about the terms can be avoided. To this end I now ask 
the parties to bring a copy of the essential terms of an agree-
ment to the mediation to be incorporated into a signed agree-
ment. I consider that when a party thinks about the terms before 
the conference the process is expedited and settlement is more 
likely.

Conclusions
Judicial settlement conferences afford the advantages of a 
judge experienced in conducting trials and knowledgeable 
about verdicts. The courtroom with judicial staff provides a 
useful forum for conferences that enhance timely recording 
of agreements. Scheduling availability and time for prepara-
tion are the principal disadvantages. Private mediations allow 
for longer conferences, more flexible scheduling, and probably 
more time for in depth preparation by the mediator. Mediators 
may have experienced fewer jury trials, and finalizing an en-
forceable written agreement will require pre-mediation prepa-
ration of terms by the lawyers so an agreement can be signed 
before the mediation ends. ADR
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Mindwise
How We Understand What Others  

Think, Believe, Feel and Want

Nicholas Epley | Hardcover | 272 pages | Knopf Publishing | 2014

CURRENT LITERATURE In ADR – A BOOK REVIEW
BY SHERMAN D. FOGEL

Listening to the radio while driving back to the office one day, I heard 
Nicholas Epley, who I had never heard of, being interviewed about his 
new book, Mindwise. Before the interview was over, I had already turned 

the car around and was headed more than five miles out of my way to the 
nearest bookstore (there are not too many left) to buy the book. I’m glad I did. 
Although Mindwise is neither about mediation nor written specifically for me-
diators, it is extremely relevant to what we do and how we do it. Were it not for 
the fortunate happenstance of catching Mr. Epley’s interview that day, I prob-
ably never even would have heard of this fascinating book.

If your idea of mediation is that it is just about analyzing and evaluating pos-
sible litigation outcomes, and maybe doing a cost-benefits analysis, you won’t 
find much of interest in this book. If, on the other hand, you think understanding 
how the minds of the disputants work, maybe even how your own mind is work-
ing, and how the workings of all of those minds impact the dispute and possible 
avenues to resolution, Mindwise is for you. The title, Mindwise, doesn’t give much 
away, but the book’s subtitle, How We Understand What Others Think, Believe, 
Feel and Want, is part of what caught my attention during Mr. Epley’s interview.

Nicholas Epley is not a lawyer, but a psychologist. He received his PhD in psy-
chology from Cornell in 2001, and was an assistant professor at Harvard until 
2005. He is currently the John Templeton Keller Professor of Behavioral Science 
at the University of Chicago Booth School of Business. He has published numer-
ous articles regarding his research in professional journals, has written for the 
New York Times and the Chicago Tribune, and is the recipient of several awards 
for his work.

Mindwise begins with a discussion about how we all intuitively read the minds 
of others, so that our daily interactions with those around us are the result of 
inferences we draw about what they are thinking, feeling, believing and want-
ing. Mr. Epley has done extensive research and experimentation to examine not 
only how, but how well, we actually read the “thoughts, motives, attitudes, beliefs, 
and emotions of others.”

Looking at Mindwise from the prospective of a mediator, one of the most impor-
tant findings of Mr. Epley’s work is the disconnect between how well we think 

we understand what is going on in the minds of 
others, and how well we actually do. We tend to 
believe we accurately understand what others 
are thinking and feeling much better than we 
really do. In fact, he demonstrates that we don’t 
even understand our own minds as well as we 
think we do. The inferences we draw about the 
minds of others are frequently mistaken, but we 
tend to act upon them as if they were true. In 
the context of conflict management and dispute 
resolution, Mr. Epley’s observation is spot on:

That we cannot read anyone’s mind perfectly 
does not mean we are never accurate, of 
course, but our mistakes are especially inter-
esting because they are a major source of 
wreckage in our relationships, careers, and 
lives, leading to needless conflict and misun-
derstanding.

As mediators, we understand that, unlike a fact 
finding trial, our goal is not necessarily to find 
the “truth,” but to examine, and help the parties 
to examine, each of the parties’ perceptions 
of the facts from their individual perspectives. 
Each party’s perception is his or her reality. But 
frequently, certain of those perceptions are so >

http://www.mcrazlaw.com/attorneys/thom-k-cope/
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removed from objective reality that they can only properly be 
characterized as misperceptions. It is those misperceptions that 
often are at the root of the dispute, and need to be defused 
as a predicate to any meaningful negotiation of resolution. For 
example, a misperception encountered in almost every conflict 
involves a party’s inference of bad motive and/or bad faith on 
the part of the other. Although ill motive or bad faith may exist, 
it is relatively unusual, and more often than not, each party is 
acting in good faith and in what they simply believe to be their 
own best interests, without any evil intent. These misperceptions 
are the result of misreading the mind of the other, but thinking 
one has read it correctly.

Mr. Epley divides the mistakes we make trying to understand 
the minds of others into two categories: (i) mistakes of engage-
ment, and (ii) mistakes of inference. With regard to mistakes of 
engagement, he give us two very interesting chapters, one de-
scribing the dehumanizing effect of failing to engage the mind 
of another, and the second discussing the reality problems re-
sulting from attributing a mind to the mindless. Probably more 
relevant to our work as mediators, however, is his discussion of 
mistakes of inference, or as he labels this section of the book: 
“What State Is Another Mind In?”.

When trying to understand the mind of another, Mr. Epley notes 
that we tend to use three strategies:

We project from our own mind, use stereotypes, and infer  
a mind from a person’s actions. Each strategy provides  
insights but can lead to predictable mistakes.

He devotes one chapter to each of these strategies, and par-
ticularly focuses our attention on the kinds of mistakes each of 
these strategies can produce. This is of particular relevance to 
us as mediators, because the better we are able to understand 
how the parties are misreading each other’s minds and why, the 
more effectively we are able to select the appropriate interven-
tions that get everyone past the impasses and to resolution. Also, 
the more introspective we are as a result of what Mr. Epley 
teaches us, the more we will come to understand how our own 
mistakes that result from our misreading the minds of the dispu-
tants and their representatives can actually cause the process 
to fail. Hopefully, the better we understand how even our own 
minds are working during the process, the more likely we will be 
able to reduce the number and kind of mistakes we make while 
conducting a mediation.

In the last chapter, “How, and How Not, to Be a Better Mind 
Reader, Mr. Epley, although not necessarily intending to talk to 

mediators, provides invaluable guidance for us. We have prob-
ably all been taught at one time or another that one useful tech-
nique is to have the parties each put themselves in the other’s 
shoes and see things from the other’s perspective. Mr. Epley 
points out, however:

What’s more problematic is that if your belief about the other 
side’s perspective is mistaken, then carefully considering that 
person’s perspective will only magnify the mistake’s conse-
quences. This is particularly likely in conflict, where members 
of opposing sides tend to have inaccurate views about each 
other.

Instead, we must first actually find out what the other’s per-
spective is (perspective getting), before we can carefully 
consider it, and that “requires asking and listening, not just 
reading and guessing.”

The mediation process is uniquely suited to actually learning the 
other’s perspective. When you read the last chapter of Mindwise, 
you cannot help but think about the safe environment mediators 
create, in which there is confidentiality and a facilitator with no 
power to adversely affect the parties. As Mr. Epley says:

The secret to understanding each other better seems to come 
not through an increased ability to read body language or 
improved perspective taking [which he distinguishes from 
perspective getting discussed above] but, rather, through the 
hard relational work of putting people in a position where 
they can tell you their minds openly and honestly.

Mindwise: How We Understand What Others Think, Believe, Feel 
and Want is filled with engaging explanations of experiments 
conducted by Mr. Epley, as well as real life stories, to illustrate his 
conclusions. As a result, the book is not only thought provoking 
and educational, but eminently readable. I highly recommend it 
to anyone who wants to improve their mediation skills without 
reading another “how to do it” book on mediation.

© 2015, Sherman D. Fogel. After 40 years as a trial lawyer, Sherman Fogel is now a full time mediator and 
arbitrator, and is a former Chair of the Alternative Dispute Resolution Section of the State Bar of Arizona. 
He frequently speaks on arbitration and mediation at programs sponsored by the American Arbitration 
Association, the American Bar Association and the State Bar of Arizona. He has been selected for inclusion 
in the 2008–2015 lists of The Best Lawyers in America in Alternative Dispute Resolution. Mr. Fogel can be 
reached by phone 602-264-3330, email mede8@msn.com or through www.shermanfogel.com.

Mr. Epley teaches us, the more we will come  

to understand how our own mistakes that  

result from our misreading the minds of the  

disputants and their representatives can  

actually cause the process to fail.

mailto:mede8@msn.com
http://www.shermanfogel.com


EARLY SUMMER 2015ARIZONA ADR FORUM

12

how to 
ADDRESS SPOUSAL MAINTENANCE in FAMILY LAW MEDIATION

S pousal maintenance is one of the most complicated 
topics to discuss in divorce or legal separation mediations. 
There is no adopted formula to use, unlike child support calculations, 

and the law is vague enough so that two vastly different positions may be “reasonable.” 
Further, it is a topic fueled with emotion. Many people feel more offended by the thought of paying 
spousal maintenance than almost anything else. Also, participants who feel emotionally injured by his/her spouse 
sometimes attempt to use spousal maintenance as a way to make the spouse pay “penance.” Finally, spousal maintenance 
is a complicated topic because there are so many moving pieces: how much, how long, paid in what increments, paid through 
what manner, under what conditions?

The following is information from which participants in mediation may benefit to resolve a spousal maintenance issue.

by ALONA M. GOTTFRIED
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Explaining Spousal Maintenance
While mediators cannot give legal “advice,” they can give legal infor-
mation. The following is a basic explanation that seems to satisfy 
most mediation participants. A copy of the governing statute (A.R.S. 
§ 25-319) can also be provided to mediation participants upon request.

Spousal maintenance is support paid to a spouse in a divorce 
or legal separation action. It is intended to help certain spouses get 
back on their feet financially, or to provide assistance to people 
that will never be able to support themselves. 

To qualify for spousal maintenance, one of the following fac-
tors must apply:

 k The requesting spouse must not have sufficient property,  
  including the property awarded in a divorce or legal  
  separation, to provide for that spouse’s reasonable needs;

	k The requesting spouse must not be able to support him/ 
  her self through appropriate employment, or that spouse  
  must care for a child that, because of the child’s age or  
  condition, requires that spouse to not earn an income;

	k The requesting spouse contributed to the educational  
  opportunities of the other party;

	k The marriage was of a long duration, and the requesting  
  spouse’s age may prevent him/her from gaining employ- 
  ment that would allow him/her to be self-sufficient.

Once it is determined that a person qualifies for spousal mainte-
nance, the next questions are: how much spousal maintenance and 
for what length of time? The Court looks at thirteen different fac-
tors to determine the length and duration of spousal maintenance. 
The factors include: the length of the marriage, the standard of liv-
ing the parties enjoyed, the paying spouse’s ability to pay and the 
resources of the party receiving support.

Understanding the Benefits of Resolving  
the Issue in Mediation
Using mediation to resolve a spousal maintenance issue has the follow-
ing benefits:

	k Going to court on the issue of spousal maintenance is very  
  risky. The Court has a lot of discretion, and it is impossible  
  to accurately predict the outcome of a contested spousal  
  maintenance issue. If the same case is tried in front of five  
  different judges, parties are likely to get five different spousal  
  maintenance awards.

	k The Court only has the authority to enter modifiable spousal  
  maintenance, unless the parties agree otherwise. This means  
  that either party can ask the Court to change the spousal  
  maintenance Order (increase or decrease the time period it  
  is awarded or the amount awarded) if the request is made  
  during the term of the spousal maintenance award. With an  
  agreement, the parties can choose to make spousal maintenance  
  non-modifiable (meaning, no matter what happens, neither  
  party may modify the terms of spousal maintenance, without  
  the agreement of the other party). Some people like this option  
  because it provides them with certainty.

	k With an agreement, the parties can enter other flexible terms,like:

  q Allowing spousal maintenance to automatically end  
   under defined conditions (like if the party receiving  
   spousal maintenance cohabitates);
EARLY SUMMER 2015
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  r Allowing spousal maintenance to decrease or increase  
   in amount over time, either automatically or based, for  
   example, on the amount of money the receiving spouse  
   is earning (for example, if a party earns X, spousal  
   maintenance decreases or increases to Y);

  s Allowing spousal maintenance to continue past remar- 
   riage. Absent an agreement otherwise, spousal mainte- 
   nance ends on the receiving party’s remarriage or either  
   party’s death;

  t Parties can also be more creative about the methods of  
   payments, though they should talk to an accountant to  
   confirm the payment method does not disqualify the  
   payments from being considered spousal maintenance.

	k It can be quite expensive and time consuming to litigate the  
  issue of spousal maintenance. To prove ones case, extensive  
  discovery is often needed. Also, sometimes multiple experts  
  are needed — like forensic accountants and vocational experts.  
  Sometimes parties share experts, but, often, each party retains  
  his/her own expert, thereby exponentially increasing the cost.  
  By contrast, when parties reach their own agreements in  
  mediation, most of that cost can be avoided as the parties  
  work together to find a good compromise, without the risk  
  and cost associated with litigation.

Determining the Participants’  
Needs and Abilities
Often, the mediation participants’ decision regarding the terms of 
spousal maintenance comes down to one party’s need and the oth-
er’s ability to pay. A modicum of reasonableness and common sense, 
which can be brought out by a skilled mediator, is needed to deter-
mine the duration of spousal maintenance (Were the spouses married 
two years, or thirty? Is the receiving party twenty years old or eighty?). 
To help determine needs and abilities, it is useful for the mediation 
participants to complete a written budget.

Use of Experts
A financial planner skilled in divorce issues can help the participants 
determine their needs and abilities in a more sophisticated and ac-
curate way, which sometimes helps mediation participants break an 
impasse on the issue of spousal maintenance. The participants can 
also choose to jointly retain a vocational expert to assess the earning 
ability of a spouse who has been out of the job market. Even when 
experts are used in mediation, the costs are lower than in litigation 
because the parties generally jointly retain one expert, and the expert’s 
role is limited — trial preparation and testimony are not necessary.

As with all mediations, it is recommended that the participants 
consult with a “mediation-friendly” attorney before entering into 
an agreement, if they are not already represented. Additionally, 
spousal maintenance has tax consequences, so participants are also 
encouraged to consult with an accountant before making a final 
decision on a spousal maintenance agreement. ADR

Alona M. Gottfried is a family law mediator and attorney  
with Simmons & Gottfried, PLLC

8160 E. Butherus Drive, Suite 7, Scottsdale, AZ 85260.  
Alona can be contacted by phone at 480-998-1500  

or by email at Alona@SGLawAZ.com.  
Alona’s website – dedicated to mediation is azmediator.com.

This is a general interest article only and is not  
intended to be legal advice.

by ALONA M. GOTTFRIED

http://azmediator.com
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Twenty years ago, Judge Lankford stated in Heinig v. Hudman, 177 Ariz. 66, 74, 865 P.2d 110, 117 
(Ariz. App. 1994), that in the event of an attack on an arbitration award,

“The Superior Court’s jurisdiction in a confirmation proceeding is limited to 
considering opposition on statutorily enumerated grounds, A.R.S. § 12-1512, 
and to confirming or rejecting the arbitration award.” citing Arizona Public 

Service Co. v. Mountain States Telephone and Telegraph Company, 149 Ariz. 
239, 244, 717 P.2d 918, 923 (Ariz. App. 1985).

In the federal circuits, a whole slew of cases has considered 
the question whether, by contract, parties can “create juris-
diction” in the Courts to hear “appeals” of questions of law 
resolved by arbitrators in their final awards. A recent article 

on this subject is Reuben, “Personal Autonomy and Vacatur af-
ter Hall Street,” 113 Penn. State Law Review 1103, 1105 (2009) 
in which the author says:

In recent years, however, some parties have expand-
ed their autonomy over the process by contractually 
agreeing to permit courts to engage in substantive  
review, sometimes called “enhanced judicial review” 
or “contracted judicial review,” of arbitral awards 
under the FAA for errors of law.

In Hall Street Associates v. Mattei, Inc., the U.S. 
Supreme Court resolved a clear and deep split in the 
circuits and emphatically rejected this practice. 
This decision constitutes arguably the most signifi-
cant constraint on party autonomy in arbitration that 
the Court has imposed. This holding by the Court 
was a landmark in and of itself. But in so ruling, 
the Court also staked out three additional important 
mileposts for arbitrations conducted under the FAA. 
First, the Court held that the grounds for judicial re-
view under the FAA are limited to those grounds 
that are specifically enumerated in the statute. 
This is significant because the decision affects the 
many so-called “non-statutory” grounds for judicial 

by DAVID C. TIERNEY
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review of arbitration awards under the FAA, such as 
manifest disregard of the law and public policy… 
Finally, the Court held that the finality goals of arbi-
tration outweigh the freedom of contract of partici-
pants. (Emphasis added).

In our own Ninth Circuit, twelve years ago, the judges 
resoundingly rejected the idea that the jurisdiction of the 
Federal Courts could be “increased” by the parties creating a 
contract provision stating that alleged arbitrator errors of law 
in an award could be the subject of “appeals” to the Federal 
District Courts. In Kyocera Corporation v. Prudential-Bache 
Trade Services, Inc., 341 F.3d 987, 998 (9th Cir. 2003), 
Judge Reinhardt wrote that the FAA (9 U.S.C. §§ 9, 10, & 
11) (which are nearly identical to A.R.S. §§ 12-3022 and 
3033) provide “grounds [which] afford an extremely limited 
review authority, a limitation that is designed to preserve 
due process but not to permit unnecessary public intrusion 
into private arbitration procedures.”

The Kyocera Court noted:

“Congress had good reason to preclude more expan-
sive Federal Court review. Arbitration is a dispute res-
olution process designed, at least in theory, to respond 
to the wishes of the parties more flexibly and expedi-
tiously … Proponents of arbitration cite its potential 
for speed and informality … Broad judicial review 
of arbitration decisions could well jeopardize the 
very benefits of arbitration, rendering informal ar-
bitration merely a prelude to a more cumbersome and 
time consuming judicial review process.” (Emphasis 
added).

Courts across the Nation have considered State (uni-
form) laws governing arbitration and have followed the U.S. 
Supreme Court’s 2008 Hall Street Associates decision as to 
the FAA’s not allowing the parties, by contract, to expand the 
review powers in the Courts as regards arbitration awards. 
See Optimer International Inc. v. R.P. Bellevue, L.L.C, 170 
Wash. 768, 246 P.3rd 785, 787 (Wash. 2011); and HL 1 LLC 
v. Riverwalk L.L.C., 2011 Me 29, 15 A3rd 725 (Me. 2011). 
Courts in Tennessee, North Dakota, Illinois, Michigan, and 
Massachusetts have followed the Hall Street Associates lead. 
Courts in Texas and California have gone a different way.

Against this backdrop, ten months ago, our Court of 
Appeals issued its opinion in Chang v. Siu, 234 Ariz. 442, 
685 (Ariz. Adv. Rep. 18, 323 P.3d 725 (Ariz. App. April 22, 
2014), Judge Johnsen writing. The case involved a stipula-
tion that a contested divorce would be arbitrated (pursuant 
to § 12-3001 et seq., the RUAA) and that each party “pre-

served” its “right to appeal a final arbitration award to the 
Arizona Court of Appeals, and that appeals shall not be 
taken to the Superior Court of Arizona”. Unhappy with 
the arbitrator’s award, the husband moved for a rehearing, 
asking that the arbitrator “amend” the final award and the 
arbitrator declined, citing§§ 12-3020 and 3024. The wife 
went to Superior Court for an order confirming the award, 
got it, and the husband then appealed that ruling to the 
Court of Appeals. Judge Johnsen wrote, “the question first 
presented by this appeal … is whether and to what extent 
parties may by agreement avoid the procedural and sub-
stantive limitations our statutes and common law impose on 
the review of a private arbitration award.” She concluded, 
“parties may not by agreement create appellate jurisdic-
tion where it otherwise would not exist.” (Headnotes 1 
and 5). But Judge Johnsen noted that in the Hall Street 
Associates decision, the U.S. Supreme Court had expressly 
left open whether, under State arbitration statutes, parties 
could agree to more extensive judicial review than under 
the FAA. In Headnote 11, Judge Johnsen deftly sidestepped 
deciding the issue saying: “We need not decide whether 
Arizona law allows parties to contract for expanded appel-
late review of the merits of the arbitrator’s award, however, 
because husband and wife did not make such an agreement 
here.” (Emphasis added). Judge Johnsen said the paragraph 
in the parties’ stipulation (quoted above in this article) was 
not a clear effort to create an appellate review of alleged 
errors in the award in excess of the statutory limitations on 
reviews of arbitration awards.

The 2014 Chang opinion has failed to nudge Arizona into 
the column of the States which already have hold that no par-
ty can create increased judicial review, because of the 5 or 
6 statutory limitations. See A.R.S. § 12-3023 re: corruption, 
partiality, refusal to postpone, etc., as being the statutory 
grounds for attacking a final arbitration award.

There is a case of record in Maricopa County Superior 
Court (DLR Group, Inc. v. Maricopa County, No. CV2011-
004206) where the Hall Street Associates issue of a contract 
clause “creating” a broader right of appeal was briefed. In 
that case, Judge Hugh Hegyi ruled that the reasoning in 
Hall Street Associates did apply to the RUAA in Arizona. 
He ruled that parties cannot “jump over” A.R.S. § 12-3023 
and create in a Court, any Court, a broader appeal ability of 
the arbitration award than the listed statutory bases. I was 
involved in that case. That ruling was not appealed, but the 
briefing done in that Superior Court case may be of help to 
anyone grappling with this issue.

This important issue awaits a Court of Appeals ruling, one 
which I believe we will see in the next year or two. ADR
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O
ften times what we mean to say, or even what we actually say, 
comes across and is interpreted as something completely different 
than what we intended. This is even more evident in this the digital, or 
internet age. However, the lessons from long ago remain the same.

There have no doubt been many articles written and speeches made 
about the importance of using plain speech or relying upon the common 
meaning of words and terms in our conversations. Practicing attorneys un-
derstood the “plain meaning rule” to apply to understanding and interpreting 
legislative intent in the creation of laws. Even with these guidelines, trouble 
is waiting just around the corner.

I learned well over a decade ago that to garner the trust of those with whom 
I was mediating I had to be able to communicate with them and enable them 
to communicate with me as well. This simple task had to be accomplished 
without regard to differences of race, creed, culture, sex and sexual orienta-
tion, religion and national origin. A daunting task perhaps, but I felt confident 
that it was one that I could easily accomplish. After all, I had great legal and 
ADR training, experience and worked with people from differing backgrounds 
my whole life. I could surely talk to anyone. But one day the inevitable hap-
pened and reminded me of the importance of speaking plainly.

I was mediating an injury case with a plaintiff who was a slight, older wom-
an from an island nation in the Caribbean. She was well dressed and spoke 
“the Kings English,” as we used to say, and I seemed to get along well enough 
with her. As was my habit I met with her and her attorney in private to discuss 
the basics of mediation. I launched into my speech about mediation and the 
role of the mediator as I had been taught and everything seemed to be go-
ing well. 

That is, until I explained that in be-
ing a mediator, I would often present the 
position of the other side as the “Devil’s 
Advocate”. Whoops!

This sweet woman paled noticeably. 
Had I not known better I would have 
sworn that she broke out into a cold 
sweat. I asked if she was feeling OK, and 
she asked to speak with her attorney 
in private... immediately. I obliged and 
stepped out of the room. When her attor-
ney stepped out he had a grin on his face 
and told me that we were done.

When I asked her attorney what had 
happened and the reason we needed 
to terminate the mediation, he told me 
that she was a very religious woman of 
a faith that I had no experience with and 
little knowledge of. It seems that when I 
employed the commonly used and I per-
ceived as a commonly accepted term of 
acting as “the Devil’s Advocate,” she un-
derstood my statement to mean that I 
was in allegiance with the Devil. I request-
ed of the attorney that I have moment 
with his client and he obliged, not want-

Say What you Mean –  
        Not What You Think You Mean

the plain meaning rule in mediation

>
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ing to waste the day and hopeful that I 
would be able to clean up the mess that I 
admittedly created.

I apologized profusely to her, explain-
ing that I meant no insult by my statement. 
I explained that I was truly a “God-Fearing” 
man, and had used an expression that 
was commonly used to explain when a 
person is presenting an adverse position 
(the position of the “other side”), without 
presenting it as their own statement. I 
told her that I was certainly not aligned 
with Satan and admitted my ignorance 
and carelessness in the use of the  
term, presuming that everyone would 
understand it in  
the same man-
ner. She started 
to relax a bit,  
and I asked her 
to explain for me 
what her particu-
lar religious belief 
system was about 
as I was not fa-
miliar with it. 

I invited her to 
“teach” me in an 
effort to cause 
her to share and 
c o m m u n i c a t e 
with me. I asked 
more questions 
of her as a means 
of understand-
ing, and certainly 
being careful not 
to phrase my 
questions in an 
interrogating or 
derogatory man-
ner. Basically, I 
used my skill and training in the use of 
questioning to enable and empower her. 
She reacted to it favorably, thanked me 
for spending the time to explain myself to 
her, and we were able to proceed and ul-
timately settle the case.

The lesson was simple enough but not 
without cost. It took a good half hour to 
overcome the issue that I created, which 
I assured both counsel would go un-
billed. It caused me probably as much 
duress that I did in this woman, perhaps 

even more. As a mediator we are not supposed to create conflict – we are 
supposed to help parties resolve it.

The lesson in all of this is not complicated to figure out, and this was more 
of a reminder to me than a new lesson: You can’t speak plainly enough. 
Don’t presume that a person will interpret what you are saying exactly as 
you intended. Even in situations where you have more in common than I did 
with this woman, don’t take that liberty unless invited and even then, do so 
carefully. In my example above, I would guess that it would have been per-
missible to use the phrase in the event that this woman had herself referred 
to me as the “Devil’s Advocate”. I used the word permissible, as even though 
you can get away with it, you probably do not want to.

When and to what extent is it “permissible” to relax a bit? PERHAPS when the 
party with whom you are having a conversation opens the door to it buy using 
slang or a term of art, thereby putting it into context. I emphasise PERHAPS, as 
it is still better by default to remain plain and clear in your speech. Let them 

stretch the boundaries, 
but don’t necessarily fol-
low yourself.

One must be careful 
not to slip into the trap 
of relaxing their speech 
and ultimately demeaning 
themselves, or as some 
refer to it as “lowering 
themselves” to anoth-
er’s level. Doing so only 
causes a person to be-
come more emboldened 
and perhaps even more 
ingrained in their position. 
They will begin to think 
that you are on their side 
or validating their posi-
tion as the correct one. 
Coming back from that and 
obtaining concessions in 
a mediation setting may 
not be impossible, but 
it will certainly have be-
come more difficult as a 
result.

This article does not 
warrant too deep a dive into a discussion of doing research on the back-
ground of the parties with whom you are mediating as a means of preparing, 
but it does warrant a brief discussion of how to initially gauge your speech 
to ensure that you are communicating properly. My first suggestion would 
be to look to the nature of the action itself for a guide. If you are mediating a 
work-related injury on a construction site, you will certainly need to use dif-
ferent speech than you might for a mediation involving a corporate merger 
gone south, or a professional negligence matter. 

Strange as how this is an article on the use of appropriate speech and I 
feel the need to clarify what I just said! Don’t misunderstand or read my last 
statement to indicate that you should presume that those involved in a work-
place injury dispute on a construction site are any less educated, informed 
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or eloquent than those involved in the corporate merger. The point is per-
haps you should not approach them differently, at least initially. You may 
consider initially speaking in terms of “hurt” versus “injured”; “really bad” ver-
sus “grievous”; “wrong” versus “incorrectly”. 

You must also be sensitive to the age of the phrase itself. Remember look-
ing up words in the dictionary and seeing the word “archaic” pop up? The 
same applies to when you are communicating with someone. I am not only 
referring to age appropriate speech but “times appropriate” speech. Bytes 
are not always taken as a means of sustenance just as posting to a “wall” 
does not necessitate the use of glue or nails! Sadly, as time goes on words 
and phrases adopt new meanings and we must constantly be on guard that 
we use words and phrases in a manner in which the recipient will clearly un-
derstand our intended meaning.

There is also the fact that many words, terms and phrases that will actu-
ally drop from use altogether. As a lawyer, we used to be taught legal terms 
phrased in Latin. I learned early on that my clients didn’t know the difference 
between the phrases “ipse dixit” and “res ipsa locator,” so why was I still us-
ing them?

This is even more critical in this the digital age. When you actually speak 
with someone you hear tone, tenor and inflection in their speech. You know 
when they are happy, sad and agitated. You know clearly when you have 
angered someone. But how many times have you written an e-mail only to 
have to make a telephone call to explain yourself? Most communication be-
tween people these days takes place across the internet in written form. 
Sometimes, it does not even consist of complete words or statements LOL!

A great deal of care must also be taken when communicating with for-
eign born individuals or those who don’t speak the same language as you. 
Plain meaning has to go almost to a rudimentary level to ensure that the 

translation given or understanding taken 
is one that even a young person could 
understand. Similarly, people from one 
region of the United States may not use 
the same verbiage as from another area. 
A great example of this although perhaps 
a bit simplistic, is the use of the word 
“soda” for “pop” for “cola” and vice versa. 
The point being, plain meaning must be 
used to make certain that all bases are 
covered!

What we say is not always understood 
as what we meant to say. Care must be 
employed to make certain that the people 
who we mediate with, who we are com-
municating with, are truly fully engaged 
in that conversation. Only then will they 
be able to completely participate on an 
equal basis in any negotiations taking 
place, and be able to exercise their inde-
pendent judgement and decision making 
processes.

The plain meaning rule goes way  
beyond legislative interpretation. It goes 
to the heart of what we as mediators  
do: communicate and foster communi-
cation. ADR
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save the date: wednesday, june 24, 2015  (8:45am–NooN)
The State Bar of Arizona ADR Section is sponsoring a morning seminar at this year’s State Bar of Arizona Annual Convention. The 
seminar is entitled, Case Law Update, Cutting Edge Concepts & Contemporary Issues in Dispute Resolution. The morning session 
will address two topic areas as outlined below (see W-2 ). Please join our panel of experts for this engaging seminar. 3 CLE Ethics 
Credit hours are available upon completion.

save the date: wednesday, june 24, 2015 (2:00pm–5:15pm)
The State Bar of Arizona ADR Section is also sponsoring an afternoon seminar at this year’s Convention. The seminar entitled, Pat-
terns of Communication Within Mediation and Negotiation, will offer a presentation from a nationally known expert as well as interac-
tive exercises (see W-7 below ). Please join us for this highly informative seminar. 3 CLE Ethics Credit hours are available upon completion.
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WEDNESDAY
LUNCHEON

WEDNESDAY, JUNE 24   NOON TO 2:00 P.M.

“What’s in Your Lunch Box?:  
Sites and Apps for Today’s Lawyers”
Always on the lookout for a new app? 
A new and great website? Whether 
you are looking for something new 
for your practice or your personal life, 
you’ll enjoy this quick-paced and fun 
presentation of apps and sites. Have lunch and get info on 
what’s new, what’s great, and what’s just downright enter-
taining in cyberspace.

Jason Scronic, Chief Operations Officer and General Counsel 
for Ubiquia (cloud-based and mobile software developers)

Roberta Tepper, Lawyer Assistance Programs Director for 
the State Bar of Arizona

Please join us for an exhibitor-sponsored lunch! Several 
outstanding lawyers will also be recognized.

READY...SET...
MINGLE

WEDNESDAY, JUNE 24   5:30 P.M. – 7:30 P.M.

Are you ready to meet old friends and 
colleagues and do some networking?
Join us for this relaxing and fun way to decompress after a 
day of seminars. Bring plenty of business cards and be ready 
to give your best elevator speech... it’s Ready, Set, Mingle 
time at the State Bar Convention. The annual networking 
event is always popular and a great time. The snacks will 
be ready and there will be a cash bar. And new this year – 
we are adding live entertainment! While you are mingling, 
you’ll be enjoying the eclectic repertoire of Urban Electra, 
http://urbanelectra.com, an all-female electric string 
quartet that blends rock, pop, modern and classical music. 
Their unique sound will delight and entertain.

Event sponsored by the State Bar of Arizona and the  
following fine organizations:

 Arizona Women Lawyers Association –  
  Maricopa Chapter – Gold Sponsor

 Arizona Asian American Bar Association –  
  Copper Sponsor

TICKETS 
ARE 
$20

ADMISSION IS FREE WITH YOUR 
CONVENTION REGISTRATION

ARIZONA FOUNDATION 
FOR LEGAL SERVICES & 
EDUCATION LUNCHEON
THURSDAY, JUNE 25   NOON TO 2:00 P.M.

Join the Foundation in honoring this 
year’s Walter E. Craig Distinguished 
Services, William E. Morris Pro Bono 
Services, Mark Santana LRE Attorney, 
Foundation for Justice & George Lyons 
IOLTA Bank awardees. Incoming State Bar of Arizona 
President Bryan Chambers will speak. Sheldon Krantz, 
Distinguished Visiting Professor of Law at the University 
of Maryland Carey School of Law and author of The Legal 
Profession: What is Wrong and How to Fix It, will be the 
keynote speaker.  Krantz is a former partner at DLS Piper 
where he founded New Perimeter, its award-winning  
international pro bono nonprofit affiliate.

The Foundation thanks you for your continued support to 
its mission of promoting access to justice for all Arizonans.

TICKETS 
ARE 
$55

Bryan Chambers Sheldon Krantz

Ready, Set, Practice!

2015 CONVENTION
 ARIZONA BILTMORE RESORT & SPA JUNE 24–26, 2015
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READY...SET...YEE-HAW!
THURSDAY, JUNE 25   5:00 P.M. – 7:30 P.M.

Get your best cowboy boots and your 
Western gear ready.
It’s going to be a country music fest. There’ll be music by 
Marble Heart Band, Arizona’s premiere country variety 
band, and line dancing (with lessons) to keep your feet 
moving.

Marble Heart Band was 
founded in 2007. Vocalist 
and guitarist Clint Williams 
is a veteran of the music  
industry and has played 
from Nashville to Arizona. 
The rest of the band, Gary 
Thompson (vocals/guitar), 
Mark Wilson (drums) and 
Ray Riendeau (bass, who 
has played for 3 Doors 

TICKETS ARE $10 
(INCLUDES 1 DRINK TICKET)

Down, Carrie Underwood and Kelly Clarkson) are sure to 
keep the audience entertained.

It’s Arizona, it’s summer – get your “Western” on and we’ll 
see you on the dance floor.

SILENT AUCTION
THURSDAY, JUNE 25   8:00 A.M. – 4:00 P.M.

Beneficiary is Sojourner Center, one of the largest domestic 
violence shelters in the country. It’s mission is providing a 
continuum of multicultural services to individuals and 
families impacted by domestic violence in Arizona, while 
collaborating with the global community on education,  
research and advocacy to end domestic violence.

Sojourner Center provides crisis shelter, transitional housing, 
domestic violence education, safety planning, lay-legal  
advocacy, case management, 24-hour crisis support, referral 
services, community education, childcare through Child 
Development Center and healthcare through an on-site 
clinic to more than 8,700 individuals each year.

For more information, visit www.sojournercenter.org.
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MARY ANNE RICHEY 
BREAKFAST

FRIDAY, JUNE 26   7:30 A.M.

This year, the Arizona Women Lawyers Association will 
present the Sarah Herring Sorin Award, named in honor  
of Arizona’s first woman lawyer, to the Honorable Donn 
Kessler, Arizona Court of Appeals Judge, for his demon-
strated support and encouragement for the advancement 
of women in the legal profession. Donn’s friends and  
colleagues are invited to join AWLA members in celebrating 
Donn’s achievements.

Past recipients of the Sarah Herring Sorin Award are Helen 
Perry Grimwood, Doris Mindell, Roxana C. Bacon, Grace 
McIlvain, the Honorable Mary M. Schroeder, Barbara  
Atwood, Laura Cardinal, Amy Schwartz, Georgia Staton, the 
Honorable Janis Ann Sterling (retired), the Honorable Ruth 
V. McGregor (retired), Amelia Craig Cramer, Paige Martin, 
the Honorable Rebecca White Berch, Dee Dee Samet, and 
the Honorable Ann Scott Timmer.

Additionally, this year’s recipients of the Mary Anne Richey 
Scholarships, which are awarded to first-year law students 
based upon their demonstrated commitment to public  
service, will be introduced. AWLA will award three scholar-
ships to students from each of the James E. Rogers College 
of Law at the University of Arizona, the Sandra Day 
O’Connor College of Law at Arizona State University, and 
the Arizona Summit Law School.

The scholarship is named in honor of the late Honorable 
Mary Anne Richey, United States District Judge for the  

District of Arizona and a graduate of the University of  
Arizona College of Law. For the last few years, each recipient 
has received $1,000. Since the scholarship’s inception in 
1988, it has boosted students’ morale and reaffirmed their 
vision of the law as a public service profession. Contributions 
may be made at the breakfast by credit card or check payable 
to the Mary Anne Richey Scholarship. Contributions are 
tax deductible to the extent allowed by law.

Registration and prepayment are required. Sign-up infor-
mation is on the registration form.

TICKETS 
ARE 
$20

SENIOR LAWYERS 
BREAKFAST

FRIDAY, JUNE 26   7:30 A.M.

For lawyers 65 years and older.
The breakfast provides an opportunity for you to reconnect 
with your friends and colleagues. Senior lawyers pay for  
the breakfast only and are welcome to attend the Friday 
Convention at no extra cost. Please see registration form.  
If you have questions or would like more details, please call 
the Convention staff at 602.340.7349.

TICKETS ARE $35
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Volunteer as the State Bar of Arizona hosts a day-long event 
to provide free wills, living wills, and powers of attorney to 
first responders from across Maricopa County. Since June 
2005, hundreds of lawyers have generously contributed 
more than 14,000 pro bono hours to provide free estate-
planning documents to almost 8,000 first responders in 
Arizona. Thanks in part to the success of Arizona’s program, 
Wills for Heroes has become a national movement.

The Wills for Heroes Foundation, started in April 2007,  
is a charitable non profit organization based in Tucson 
dedicated to providing support and services to America’s 
first responders and to assisting bar associations across the 
country with implementing new Wills for Heroes programs. 
With programs in 28 states, Wills for Heroes has helped 
more than 50,000 first responders. For information about 
Arizona’s Wills for Heroes program or to volunteer, visit 
http://az.willsforheroes.org. For more information on the 
Wills for Heroes Foundation, visit www.willsforheroes.org.

TICKETS ARE $55 

VOLUNTEER AT A WILLS FOR HEROES PROGRAM!
SATURDAY, JUNE 27   9:00 A.M. – 4:00 P.M.

The Bar & Grill Singers, all of whom are practicing attorneys 
in Austin, Texas, have entertained lawyers and non lawyers 
since their 1991 debut in a one-performance musical revue. 
Now appearing year-round across the nation (16 states and 
counting), the Singers spoof themselves and the profession 
with clever lyrics set to a variety of musical styles. They 
needle everything and everyone around the law, including 
clients, billing practices, legal ethics, bored jurors, and even 
federal judges. The Singers write their own material, and 
arrange many of the songs themselves.

The members of the group have consistently 
supported pro bono legal causes, and in 
conjunction with their full-production 
“Broadway” style shows in Austin, have 
helped raise more than $300,000 for  
volunteer legal services.

The Singers have released three CDs, 
“Grilling Me Softly,” “Licensed to Grill,” and 
“A Time to Grill,” which are available for 
purchase at their performances, and from 
their website, www.barandgrillsingers.com. 
Their full albums, and individual songs are 

available online at iTunes, napster.com, amazon.com, and 
cdbaby.com.

We will also honor State Bar members with our annual 
awards presentation and recognize those who have practiced 
law in the state for 50 years.

LUNCHEON FEATURING THE BAR & GRILL SINGERS
FRIDAY, JUNE 26   NOON TO 2:00 P.M.
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WEDNESDAY
JUNE 24

8:45 A.M. – NOONW-1

Arizona Benefit Corporations: 
Nuts and Bolts (the Act,  
Formation, Documentation, 
Choice of Entity Issues) – Part I

This program consists of two sessions. The goal of both sessions is to 
provide	an	introduction	to	Arizona’s	newest	entity	form:	the	Benefit	
Corporation. 

The	morning	program	focuses	on	the	following	topics:
			•	 Background	of	benefit	corporation	legislation
			•	 Explanation	of	the	specific	version	of	the	law	adopted	in	Arizona
   •  Comparing this new form with other forms of entity such as for-

profit	and	nonprofit	corporations,	LLCs	(with	limited	discussion	of	
the	availability	of	other	states’	benefit	corporation	statutes	and	the	
effect	of	operating	in	states	that	lack	benefit	corporation	statutes)

   •  The mechanics and drafting issues involved in forming or electing 
to	become	a	benefit	corporation	and	in	opting	out	of	the	form

   •  What types of outside investors might be interested in buying 
stock	in	a	benefit	corporation;	understanding	the	field	of	socially	
responsible	investing	as	it	may	be	relevant	to	benefit	corporations

			•	 	Discuss	with	business	leaders	and	leaders	in	entrepreneurial	
groups	what	is	driving	the	demand	for	benefit	corporations	so	that	
lawyers can understand the motivations of prospective clients 
considering this form

This session, as well as the afternoon session (either can be attended 
separately),	will	address	the	fiduciary	duties	of	directors	and	officers	
of	benefit	corporations	and	how	they	contrast	with	fiduciary	duties	in	
other entities.

Presented	by:	 Business	Law	Section

Chairs:	 Scott	DeWald,	Lewis	Roca	Rothgerber	LLP 
 Karen Liepmann, Associate General Counsel,  
	 	 ASU	Office	of	General	Counsel

Faculty:	 Ellis	M.	Carter,	Carter	Law	Group	PC 
	 William	H.	Clark,	Jr.,	Drinker	Biddle	&	Reath	LLP 
	 Scott	DeWald 
 Adam Goodman, President and CEO,  
  Goodmans Interior Structures 
	 Representative	of	Seed	Spot 
	 Kimber	Lanning,	Executive	Director,	 
  LocalFirst Arizona 
 Karen Liepmann 
 James Lincoln, Lincoln, Blynken & Nodd, Inc.,  
  Illuminated Funds Group 
	 Myles	Lynk,	Professor	of	Law,	Sandra	Day	O’Connor	 
  College of Law at ASU 
	 Sidnee	Peck,	Director,	Center	for	Entrepreneurship,	 
  ASU W. P. Carey School of Business

WEDNESDAY
JUNE 24

8:45 A.M. – NOONW-2

Case Law Update,  
Cutting Edge Concepts  
& Contemporary Issues  
in Dispute Resolution

Curious about how current innovations in neuroscience impact the 
dispute resolution processes? Interested in current decisions  
affecting	ADR?	The	program	will	address	two	topic	areas:	(1)	current	
research	in	neuroscience	and	ways	in	which	ADR	processes	are	 
impacted	by	issues	such	as	Implicit	Bias,	Reactive	Devaluation	and	
Fear	Response	and	(2)	discussion	and	analysis	of	recent	ADR	decisions.

Presented	by:	 Alternative	Dispute	Resolution	Section

Chair:	 Steven	Guttell,	Steven	M.	Guttell	PLC

Committee:	 Michele	Feeney,	Michele	M.	Feeney	LLC 
	 Renee	Gerstman,	Wells	&	Gerstman	PLLC 
 Alona Gottfried, Simmons & Gottfried PLLC 
	 Steven	Kramer,	Law	Office	of	Steven	P.	Kramer

Faculty:	 Hon.	Ted	B.	Borek	(Ret.),	 
  Pima County Superior Court 
	 Dr.	Jo	Ann	Pina,	ADA	Coordinator,	 
	 	 Maricopa	County	Community	College	District

Panel:	 J.	Emery	Barker,	Mesch	Clark	and	Rothschild	PC 
	 Thom	Cope,	Mesch	Clark	and	Rothschild	PC 
	 Tamra	Facciola,	HR	Solutions	Center,	 
	 	 Maricopa	County	Community	College	District 
	 Steven	Kramer,	Law	Office	of	Steven	P.	Kramer
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WEDNESDAY
JUNE 24

2:00 P.M. – 5:15 P.M.W-7

Patterns of  
Communication  
Within Mediation  
and Negotiation

James	Dolan	MA,	LPC	is	a	nationally	known	psychother-
apist who has studied and researched negotiation and 
conflict	resolution	from	a	psychological	perspective.	 
The program will consist of presentations and interactive 
exercises	exploring:	(a)	improvised	communication	
within a structured, managed setting, (b) paradox and 
re-framing	and	(c)	understanding	how	culture	influences	
interactions	with	authority	figures	and	between	parties	
holding greater or lesser power. The program will enhance 
attendees’	understanding	of	and	proficiency	in	mediation	
and negotiation, by better understanding psychological 
and	cultural	influences	in	the	mediation/negotiation	
process.	Mr.	Dolan	will	address	concepts	and	theories	 
in neuroscience and neuropsychology that can help  
attorneys	better	understand	and	function	in	conflict	 
resolution	settings,	and	provide	practical	advice	that	flows	
from application of these concepts and theories. He will 
also address the role of improvisation in mediation and 
negotiation, and the importance of improvising within 
the	guided	context	of	mediation.	Mr.	Dolan	will	discuss	
specific	cultural/ethnic	trends,	their	origins,	and	the	 
importance of understanding, respecting and working 
with mediation participants whose perspectives and  
reactions	may	be	quite	different	from	those	of	Anglo-
Americans.

Presented	by:	 Alternative	Dispute	Resolution	 
  Section

Chair:	 Steven	Guttell,	 
  Steven M. Guttell PLC

Committee:	 Michele	Feeney,	 
  Michele M. Feeney LLC 
	 Renee	Gerstman,	 
  Wells & Gerstman PLLC 
 Alona Gottfried,  
  Simmons & Gottfried PLLC 
 Steven Kramer,  
	 	 Law	Office	of	Steven	P.	Kramer

Faculty:	 James	H.	Dolan,	MA,	LPC,	 
	 	 Point	Blank	Services,	Dallas	TX
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WEDNESDAY
JUNE 24

8:45 A.M. – NOONW-5

If You Build It, They Will Come… 
Success Through Client  
Development

Lawyering	is	a	business	and	not	just	a	practice.	This	innovative	and	dynamic	
seminar is designed to teach you how to build a clientele with real-life 
practical tips that you can use from the minute you walk out the door.

You will learn the secrets of the greatest salespeople and why those secrets 
are used by the most successful lawyers.

Discover	how	to:
   • identify your top skills and tie them to your business;
   • develop new ways to explain to others exactly what you do;
   • encourage potential clients to choose you;
   • get referrals without even trying;
   • think like those who are great business builders.

Presented	by:	 Committee	on	Minorities	and	Women	in	the	Law

Chair:	 Shawdy	Banihashemi,	Jaburg	&	Wilk	PC

Faculty:	 Jennifer	Erickson,	Jaburg	&	Wilk	PC

WEDNESDAY
JUNE 24

10:30 A.M. – NOONW-6

Electronic Medical Records:  
How They Impact Your Case and 
What To Do About Them

Electronic medical records are now the standard. This creates new  
opportunities and challenges for cases ranging from the small personal  
injury	to	massive	medical	malpractice.	We	will	review	the	types	of	systems	
commonly encountered and the types of information available. Join us to 
understand how to discover and interpret these records to make sure you 
are	maximizing	the	information	you	need	to	effectively	prosecute	or	 
defend your case.

Presented	by:	 Trial	Practice	Section

Chair:	 James	Campbell,	Kinerk	Schmidt	and	Sethi

Faculty:	 James	Campbell 
	 Frederick	Cummings,	Dickinson	Wright	PLLC 
 Scott Green, Evidence Solutions
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WEDNESDAY
JUNE 24

8:45 A.M. – NOONW-1

Arizona Benefit Corporations: 
Nuts and Bolts (the Act,  
Formation, Documentation, 
Choice of Entity Issues) – Part I

This program consists of two sessions. The goal of both sessions is to 
provide	an	introduction	to	Arizona’s	newest	entity	form:	the	Benefit	
Corporation. 

The	morning	program	focuses	on	the	following	topics:
			•	 Background	of	benefit	corporation	legislation
			•	 Explanation	of	the	specific	version	of	the	law	adopted	in	Arizona
   •  Comparing this new form with other forms of entity such as for-

profit	and	nonprofit	corporations,	LLCs	(with	limited	discussion	of	
the	availability	of	other	states’	benefit	corporation	statutes	and	the	
effect	of	operating	in	states	that	lack	benefit	corporation	statutes)

   •  The mechanics and drafting issues involved in forming or electing 
to	become	a	benefit	corporation	and	in	opting	out	of	the	form

   •  What types of outside investors might be interested in buying 
stock	in	a	benefit	corporation;	understanding	the	field	of	socially	
responsible	investing	as	it	may	be	relevant	to	benefit	corporations

			•	 	Discuss	with	business	leaders	and	leaders	in	entrepreneurial	
groups	what	is	driving	the	demand	for	benefit	corporations	so	that	
lawyers can understand the motivations of prospective clients 
considering this form

This session, as well as the afternoon session (either can be attended 
separately),	will	address	the	fiduciary	duties	of	directors	and	officers	
of	benefit	corporations	and	how	they	contrast	with	fiduciary	duties	in	
other entities.

Presented	by:	 Business	Law	Section

Chairs:	 Scott	DeWald,	Lewis	Roca	Rothgerber	LLP 
 Karen Liepmann, Associate General Counsel,  
	 	 ASU	Office	of	General	Counsel

Faculty:	 Ellis	M.	Carter,	Carter	Law	Group	PC 
	 William	H.	Clark,	Jr.,	Drinker	Biddle	&	Reath	LLP 
	 Scott	DeWald 
 Adam Goodman, President and CEO,  
  Goodmans Interior Structures 
	 Representative	of	Seed	Spot 
	 Kimber	Lanning,	Executive	Director,	 
  LocalFirst Arizona 
 Karen Liepmann 
 James Lincoln, Lincoln, Blynken & Nodd, Inc.,  
  Illuminated Funds Group 
	 Myles	Lynk,	Professor	of	Law,	Sandra	Day	O’Connor	 
  College of Law at ASU 
	 Sidnee	Peck,	Director,	Center	for	Entrepreneurship,	 
  ASU W. P. Carey School of Business

WEDNESDAY
JUNE 24

8:45 A.M. – NOONW-2

Case Law Update,  
Cutting Edge Concepts  
& Contemporary Issues  
in Dispute Resolution

Curious about how current innovations in neuroscience impact the 
dispute resolution processes? Interested in current decisions  
affecting	ADR?	The	program	will	address	two	topic	areas:	(1)	current	
research	in	neuroscience	and	ways	in	which	ADR	processes	are	 
impacted	by	issues	such	as	Implicit	Bias,	Reactive	Devaluation	and	
Fear	Response	and	(2)	discussion	and	analysis	of	recent	ADR	decisions.

Presented	by:	 Alternative	Dispute	Resolution	Section

Chair:	 Steven	Guttell,	Steven	M.	Guttell	PLC

Committee:	 Michele	Feeney,	Michele	M.	Feeney	LLC 
	 Renee	Gerstman,	Wells	&	Gerstman	PLLC 
 Alona Gottfried, Simmons & Gottfried PLLC 
	 Steven	Kramer,	Law	Office	of	Steven	P.	Kramer

Faculty:	 Hon.	Ted	B.	Borek	(Ret.),	 
  Pima County Superior Court 
	 Dr.	Jo	Ann	Pina,	ADA	Coordinator,	 
	 	 Maricopa	County	Community	College	District

Panel:	 J.	Emery	Barker,	Mesch	Clark	and	Rothschild	PC 
	 Thom	Cope,	Mesch	Clark	and	Rothschild	PC 
	 Tamra	Facciola,	HR	Solutions	Center,	 
	 	 Maricopa	County	Community	College	District 
	 Steven	Kramer,	Law	Office	of	Steven	P.	Kramer
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AMERICAN ARBITRATION ASSOCIATION 
COMMERCIAL ARBITRATION TRIBUNAL  

CASE # 12-345-678-910-JQK 
 
In the Matter of the Arbitration Between:    │ 
        │ 
ABC, LLC, Claimant      │      
        │ PRELIMINARY ORDER # 2* 
AND        │ (Assigned to Arbitrator 
        │  Kenneth L. Mann, Esq.) 
NOLAWYER4US,LLC, et al. , Respondents   │  
____________________________________________________/ 
         
 

 
*ORDER PROHIBITING PRO SE REPRESENTATION FOR RESPONDENTS,  

STRIKING RESPONDENTS’ PLEADINGS, et al. 
 
 As indicated in ¶ 10 of preliminary order # 1, this Arbitrator is neither omniscient nor 
infallible.  I have learned that the Arizona Supreme Court is more restrictive than some other 
states as to the instances in which it allows persons who are not members of the State Bar of 
Arizona to represent entities or other third-persons in arbitrations.  Neither of the two  primary 
exemptions applies here: (i) if the arbitration is conducted under the auspices of the State Bar Of 
Arizona Fee Arbitration Committee, or  (ii) if the representative in the arbitration, among other 
things,  is: “A lawyer admitted in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction… .” 1   
 
 Mr. Doe indicated at the preliminary hearing that he was a non-practicing attorney with 
Illinois.  (And Ms. Roe either acknowledged or implied at the hearing that she is not a licensed 
attorney.)  A current status search of the website for the Illinois Supreme Court Attorney 
Registration and Disciplinary Commission (www.iardc.org ) elaborates that although Mr. Doe 
was admitted in Illinois on January 2, 1968, his current Illinois registration status is “voluntarily 

                                                           
1 /See Arizona Supreme Court Rules 31(a)1,2A,3,B(1),(c),(d)(11),(27).  (The supreme court has 
jurisdiction over the practice of law and the unauthorized practice of law (“UPL”).  The practice 
of law includes representing another in, among other things, an “other formal dispute resolution 
process such as arbitration and mediation.” The exemption for State Bar of Arizona fee 
arbitration proceedings is granted in Rule 31(d)(11), and the exemption for attorneys admitted in 
sister states is provided in Rule 31(d)(27) and ER 5.5:“Nothing in these rules shall affect the 
ability of lawyers licensed in another jurisdiction to engage in conduct that is permitted under ER 
5.5 of the rules of professional conduct.”)  Rule 42 -- and specifically, ER 5.5(c)(3) thereunder – 
provides the sister state exemption for ADR proceedings.  It states: “(c) A lawyer admitted in 
another United States jurisdiction, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:…(3) are in 
or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute 
resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably 
related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and 
are not services for which the forum requires pro hac vice admission.” 
 

REDACTED ORDER DISQUALIFYING PRO SE REPRESENTATION
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retired and not authorized to practice law.”  A fair reading of the Arizona Supreme Court’s 
exemption language suggests it is written in the present tense, so that “admitted in another … 
jurisdiction” means currently authorized to practice in that jurisdiction, and does not apply to 
someone who was admitted 45 years ago but is no longer authorized to practice law in that 
jurisdiction.  
  
 Accordingly, based upon: the foregoing; the discussion in n. 1;  Arizona Supreme Court 
Rule 31; and ER [Ethics Rule] 5.5(a) of the State Bar of Arizona’s Rules of Professional 
Conduct promulgated under Arizona Supreme Court Rule 42, which reads: “A lawyer shall not 
practice law in a jurisdiction in violation of the regulation of the legal profession in that 
jurisdiction, or assist another in doing so [Emphasis added], it is this Arbitrator’s conclusion that 
because neither Mr. Doe nor Ms. Roe is authorized to practice law in this Arizona arbitration, 
this Arbitrator will be violating ER 5.5(a) by aiding and abetting the unauthorized practice of law 
if they are permitted to continue to represent the Respondents herein.  
 

 THEREFORE, Preliminary Order # 1 should be and is modified and superseded 
by the following provisions to the extent they are inconsistent with Preliminary Order # 1:  

 
1. Respondents are directed to retain legal counsel to represent them in this 

proceeding.  Said legal counsel shall, by 4 pm, MST,  October 11, 2013: 
(a) File and serve a notice of appearance herein; and  
(b) Contact claimant’s counsel to at least arrange a telephonic meet and confer for 

a mutually convenient date and time, as elaborated upon below.   
 
2. Respondents’ counsel shall be an active member of the State Bar of Arizona in 

good standing or else otherwise authorized under ER 5.5(c)(3) to represent Respondents in this 
arbitration proceeding.  If   “otherwise authorized under ER 5.5(c)(3),” the notice of appearance 
shall state the basis of the “otherwise”  authorization.   

 
3. All of Respondents’ pleadings and motions (including all correspondence which 

might liberally be construed as pleadings or motions) which have been filed by Respondents with 
AAA to date should be and are hereby stricken, and the AAA’s letter of September 23, 2013 to 
Claimant’s counsel requesting a response by September 30, 2013 to Mr. Doe’s recent letter for 
the Respondents should be and is likewise rendered moot.   

 
4. If Respondents choose not to retain counsel to represent them herein -- or if they 

retain counsel but decide not to file any future pleadings or motions herein [other than a motion 
for attorneys’ fees and costs and the abridged China Doll filings by counsel at the conclusion of 
the final hearing as discussed in Preliminary Order #1] --  Respondents shall nevertheless be 
deemed to have generally denied all of Claimant’s material allegations.    

 
5. In furtherance of the foregoing, in all events, and at the risk of redundancy, 

whether or not Respondents’ counsel, if any, files any pleadings, and even if Respondents fail to 
timely retain counsel, the burden of proof on liability and damages is on Claimant.  Accordingly, 
even though Respondents shall not have the right to object to testimony or exhibits, cross-
examine or present witnesses, etc. if they don’t retain counsel, Claimant nevertheless shall be put 
to its proofs by this Arbitrator for the final hearing,  and  shall produce its exhibits, witness 
discovery, and testimony as ordered in Preliminary Order # 1 unless and to the extent hereafter 
modified by a meet and confer agreement or otherwise.   

 
6. At their telephonic meet and confer, counsel for the parties shall attempt in good 

faith to determine:  

REDACTED ORDER DISQUALIFYING PRO SE REPRESENTATION
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 (a) Whether, and if so, which and to what extent the discovery deadlines and final 
hearing date set forth in preliminary order # 1 should be maintained or extended;:  

 (b) Whether either or both parties should file amended pleadings and/or motions, 
and if so, by when;  

 (c) Three mutually agreeable proposed alternative dates and times for the final 
hearing if an amended final hearing date is desired;  

 (d) Any other matters that counsel desire to stipulate upon, if any;  
 (e)  If applicable, as outlined in Preliminary Order #1, any matters upon which a 

further preliminary hearing is necessary (and three mutually agreeable dates and times for same); 
and  

 (f) To the extent practicable, a stipulated proposed order on those matters the 
parties could agree upon, with blank spaces or alternative box choices for any matters needing 
final resolution by this Arbitrator. 

 
7. Pending receipt of a notice of appearance from Respondents’ counsel and a 

telephonic meet and confer that reaches contrary agreement, Claimant’s counsel should continue 
to anticipate that the current discovery deadlines and final hearing date will continue to be 
operative, as it is at least conceivable that counsel for Respondents may forego their own formal 
pleadings and simply review Claimant’s production on exhibits and witnesses and produce their 
own.   
 
Signed in Scottsdale, Arizona, this 26th day of September, 2013. 
  
By:________________________ 
     Kenneth L.  Mann, Arbitrator 
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As always this edition could not have been possible without the sterling 

efforts of section members responding to my call for articles. Thanks 

to all of you who contributed to the success of this newsletter. Again I 

encourage everyone with an idea for an article to contact me at any 

time. Or if you have published somewhere else, we can re-publish it for 

the benefit of our section members.

Also, there would be not be a newsletter without the assistance of the 

AZ Bar staff. Thanks to them as well.

I hope you all have a fun and enjoyable summer. Be Well. Thom Cope

from
the

editor
by Thom Cope


