Programa de Arbitraje de Honorarios de
La Barra de Abogados de Arizona

PASOS BASICOS EN LA RESOLUCION DE UN CONFLICTO DE HONORARIOS

El siguiente es un resumen de los pasos involucrados en el arbitraje de disputas de honorarios ante
del programa de la barra estatal establecido por ese propodsito.

Las reglas completas de procedimiento que rigen la resolucion de conflictos de honorarios estan
fijados.

Los documentos firmadoes deben ser enviados por correo a:
State Bar of Arizona
Attn: Fee Arbitration
4201 N. 24th Street, Suite 100
Phoenix, AZ 85016-6266

PRIMER PASO -LLENAR Y ENVIAR POR CORREO LOS FORMULARIOS

Leer las reglas adjuntas de Arbitraje de Disputas de Honorarios. Firmar y completar los siguientes
formularios.

1. Peticion de Arbitraje
2. Contrato de Arbitraje

Firmar Ambas Formas v Devolverlas a La Barra Estatal de Arizona A La Direccion Indicada
Arriba. NO ENVIE POR FAX O CORREO ELECTRONICO,

Por favor incluya copias (originales no) de documentos incluyendo el contrato de honorarios o
acuerdo de retencion, cartas, recibos estados de cuentas, correspondencia que tenga que ver con
las comisiones cobradas vy pagos hechos sobre este asunto.

El Programa de Arbitraje de Honoraries no tiene acceso a la informacién en su queja, si es
que existe una. Usted debe proporcionar cualquier informacion que usted desee considerado
en su disputa directamente al pregrama de Arbitraje de Honorarios.

**TENGA EN CUENTA: Si alguien ademas del cliente pago la fotalidad o parfe de los honorarios
del abogado, entonces esa persona también debe firmar estos documentos. Formas no terminadas
o firmadas serin devueltas causando un retraso en la tramitacion del expediente.

Formularios y anexos deben ser presentados en forma de hojas sueltas de una sola cara. NO
USE GRAPAS, DIVIDORES, O CARPETAS.



SEGUNDO PASO- CONTACTANDQ A IL.A PARTE CONTRARIA Y TOMANDO
JURISDICCION

I.a Barra de Abogados le enviara copias de los formularios a la parte contraria, quienes tendran la
oportunidad de responder, Si la parte contraria se compromete a arbifrar ambas partes se
consideran vinculados por el laudo.

Si la parte contraria se niega a arbitrar o no responde, serd usted notificado y el archivo se cerrara.
La peticién serd revisada para asegurarse de que la disputa este dentro de la jurisdiccién del
programa. Si la controversia no se encuentra dentro de la jurisdiccion del programa recibira una

carta explicando por qué el programa se declard incompetente.

TERCER PASO-NOMBRAMIENTO DE ARBITROS

La coordinadora del programa de arbitraje de honorarios designara el arbitro(s) para conocer del
litigo. Ambas partas recibirdn una notificacién por escrito de la designacién del arbitro(s). Si
cualquiera de las partes se opone a cualquiera o todos los del arbitro(s) elegido(s), una objecion
por escrito debe ser enviado a La Barra de Abogados en los diez (10) dias siguientes a la
notificacion personal o de la fecha de la notificacion del nombre del drbitro(s).

CUARTO PASO -ASIGNANDO EL. HORARIO PARA LA AUDENCIA -

Ambas partes recibiran una notificacién por escrito de la fecha, hora, y lugar de la audiencia por
lo menos quince (15) dfas antes de la fecha de la audiencia. Del presente anuncio serd notificada
personalmente o por correo de primera clase. Si cualquiera de las partes no ha mantenido a La
Barra de Abogados informados de cualquier cambio en la direccion, esta notificacion ira a la Gltima
direccion conocida y constituira notificacion.

QUINTO PASO -LA AUDENCIA DE ARBITRAJE

En la audiencia de arbitraje ambas partes pueden presentar testigos y pruebas documentales y
ambos pueden ser representados por un abogado. Testigos pueden ser contra-interrogados en la
audiencia. Cualquiera de las partes en el arbitraje podrd hacer arreglos para que la audiencia sea
registrada por un reportero de la corte o por una grabacion a costa propia, siempre y cuando se de
aviso a la parte contraria y al arbitro(s) al menos tres (3) dias antes de la audiencia programada.

Si cualquiera de las partes no se presenta a la audiencia sin causa justificada, el 4rbitro(s) podrad
proceder con la audiencia y resolver la disputa sobre las pruebas presentadas.

SEXTO PASO —-EL LAUDO/DECICION ARBITRAL

Se le es solicitado al arbitrador dictar el laudo, por escrito, dentro de veinte (20) dfas siguientes al
cierre de la audiencia y un panel debera emitir un laudo dentro de cuarenta (40) dias siguientes al
cierre de Ia audiencia. Estos solo son plazos sugeridos- no son mandatorios. Ya una vez recibida



y revisada por La Barra de Abogados de Arizona, una copia firmada del laudo/decision arbitral
serd enviado por correo a cada parte.

SEPTIMO PASO —EL LAUDO/DECICION ES DEFINITIVA Y VINCULANTE

Fl laudo/decisién arbitral es definitiva y vinculante para todas las partes que estdn de acuerdo para
arbitrar mediante su firma del Acuerdo de Arbitraje. Las partes dispondran de treinta (30) dias
para cumplir con el laudo a no ser que el arbitro indique lo contrario. El laudo/decision arbitral
podrd ser gjercido por cualquier tribunal de jurisdiccién competente.
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BARRA ESTATAL DE ARIZONA
PROGRAMA DE ARBITRAJE DE HONORARIOS

Rev. 5/2018

PETICION PARA ARBITRAJE DE DISPUTA DE HONORARIOS

DEVUELVA EL FORMULARIO PARA ARBITRAJE DE HONORARIOS ORIGINAL A:

State Bar of Arfzona NO ESCRIBA EN ESTE ESPACIO
Attn: Fee Arbitration SOLO PARA USO DE LA BARRA
4201 N. 24th Street, Suite 100 ESTATAL

Phoenix, AZ 85016-6266

(602) 340-7379 FILE NUMBER:

DATE RECEIVED:

Por favor escriba o imprima. Conteste cada pregunta gplicable completamente. No esctiba en la patte
postetior de las piginas. Utilice hojas adicionales segin sea necesario.

1. Nombre, direccién, niimeto telefénico, v diteccidn de corteo electrénico del cliente:*

Nowmbre

Direccign

Cindad Fstado Cdigo Postal

Niimero telefdnico Direccidn de correo electronico

2. Nombre, direccién, nimero de telefono, y direccién de corteo electronico del
abogado/despacho legal:

Nowmbre

Despacho Legal

Direccion

Cindad Estado Cédigo Postal

Nilmero telefdnico Direccion de correo electronico

*Sj esta disputa de honorarios es entre dos abogados, por favor utilice este espacio para indicar el nombre del
abogado iniciando el arbitraje de honorarios.



10.

Si el abogado fue pagado por alguien ademas del cliente, proporcione el nombre, diteccidn,
direccién de correo electtdnico, y nimeto telefénico de la persona que le pago al abogado. Hsta
petsona también debe firmar estas formas.

Nowbre

Direccion

Cindad Estado Cédigs Postal

Niimero felefonico Dirgccidn de correo electronico

¢Se firmd un contrato de honoratios o acuerdo de retencién? Si No_____ Si tiene uno, por
favor proporcione una copia del contrato de honorarios. Sino tiene una copia, pot favor
especifique el género del contrato de honoratios (por hota, contingente, cuota fija, honorario
ganados al recibitlo, etc.).

Tipo de caso:

¢Cuil fue la cantidad total de honorarios y/o costos cobrados por la representacion?

¢Cuanto del total de honorarios y/o costos cobrados han sido pagados?

¢Cual es la CANTIDAD DE DOLARES EXACTA en disputa?

¢Que cantidad de ddlares usted cree que es una cuota razonable por los servicios prestados, y pos
queér

¢En qué condado de Atrizona fueron los servicios juridicos realizados?




11.

12.

13.

¢Por qué estin en disputa los honoratios y/o costos? Sea especifico. (Si necesita espacio adicional,
por favor agregue hojas separadas.)

¢En qué fecha termino la relacién de abogado-cliente?

¢Ha sido presentada una demanda en relacidon a estos honorarios? Si No Sila respuesta
es i, esta demanda DEBE ser despedida o alojada antes de que el atbitraje de honorarios siga en
adelante.



14, Nombte, direccién, atmero de telefono y direccién de cotreo electronico del abogado que lo
tepresenta en este athitraje de honorarios, si hay alguno:

INowmbre

Despacho Legal

Direccion

Cindad Estado Cédigo postal

Niimero telefdnico Direccidn de correo electronico

Pot la presente cettifico, bajo pena de petjurio, que Ia informacién antetiot es verdadera y correcta.

Me comprometo a mantenet 2 la Barra Estatal de Arizona al tanto de mi direccién en todo momento

dutante este procedimiento; mi falta de notificacién a la Batta Estatal de cualquier cambio en mi direccién
se constituird una renuncia a notificacién de la audiencia.

Fiyma Fecha

Nowbre escrite

Firma Fecha

WNowmbre escrite
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ACUERDO PARA ARBITRAR

NUMERO DE ARCHIVO

Este acuerdo se realiza entre , el Clienite,

¥

, el abogado o Despacho Legal, con tespecto a una disputa de

honoratios que existe entre ellos, el género de la que se establece en la Peticién de Atbitraje ahota en archivo.

Dichas partes exptesamente consienten y acuetdan lo siguiente:

1.

10.

11.

Una declaracién de que las Partes han intentado resolver la disputa y son incapaces de hacetlo, o tienen una creencia
razonable que tal esfuerzo serfa indtl,

{Un acuerdo de mantener indemne de demanda la Barra Estatal y sus empleados, los voluntatios del programa de arbitraje,
el Arbitro, y todos los demds participando en buena fe en el procedimiento de athitraje.

Un teconocimiento de que la indemnizacién del Asbitro es final y vinculante sobre las Pattidos, y que dicha indemnizacién
poded set ejercida por cualquier tribunal de jurisdiccdn competente.

Un acuerdo para mantener la Barra Estatal al tanto de cualquier cambio de direccién ocurriendo posteriormente a la
presentacién de Ia Peticién. La falta de mantener la Barya Estatal informada se considerard renuncia a la notificacién de la
audiencia,

Un acuerdo que dicha disputa serd escuchada y determinada por el programa, en conformidad con las Reglas de Asbitraje
de Disputas de Honoratios, copias de las cuales se han enttegado y han sido leidas por cada una de las partes y que cuales
reglas son aceptadas expresamente.

Un acuerdo para presentarle al Atbitro, la Coordinadora del Programa de Arbitraje de Honotarios de la Barra Estatal de
Arizona, y al Partido opuesto, a més tardar diez (10} dias antes de la audiencia, todos los documentos pertinentes relativos a
1a disputa, incluyendo pero no limitado a, Coattato de Honorarios, todas facturas, y todos les documentos que deban
presentarse como evidencia en la audiencia directamente relacionada con la Disputa de Honorarios.

Una declaracién que ningéin lifigio civil con respecto a este Disputo de Flonorarios ha sido presentado o si una demanda
civil fue presentada, que ha sido despedida o alojada.

Un acuerdo de arbitrar la disputa a conclusion, ausente un acuetdo esctito subsecuente firmado por todos los Partidos,
acordando a despedir la disputa,

Un acuerdo que un Partido Abogado no cobtara honorarios y/o costos para participar en un Arbitraje de Honotarios.
Una declaracién por el Abogado que tene una obligacién ética a aparecer si él/ella ha firmado el Acuerdo Para Arbitrar.
Cualquier Abogado que firma el Acuerdo Para Arbitrar puede y obliga la participacion del despacho en el Arbitraje de

Honotarios.

Una declaracién por el Abogado que él/ella tiene la autoridad para obligar al bufete a la participacidn en el Arbitraje de
Honoratios.



12. Una declaracién por el abogado que él/ella hard los atreglos para la participacién del despacho ea el proceso de Arbitraje de
Honorarios, incluyendo pero no limitado a, informando al socio gerente del despacho de Ia disputa de honoraties.

Cada parte ha fitmado este acuerdo en la fecha fijada frente a su firma.

Firma del Cliente Focha
Firma de Cliente Adicionat{ Pagador (5i es aplicabls) Fecha
Firma del Abggade Fecha
Firma del Abgpado Fecha

*En un procedimiento de atbitraje, donde la cantidad en controversia es mis de $20,000, cualquiera partido podri solicitar que
el asunto sea escuchado por un panel de arbitraje de honorarios de tres (3) personas (See Rule V.A., Rules of Arbitration of Fee
Disputes). Por favot, marque la casilla siguiente si Iz cantidad en controversia es mis de § 20,000 y le gustaria que este asunto
sea asignado a un panel de ttes miembros.

O  Yo/nosotros pedimos un panel de tres (3) petsonal para este Arbitraje de Honorarlos.

0  Yo/nosofros no pedimos que un panel de tres (3) petsonas escuche este Arbitraje de Honorarios,
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STATE BAR OF ARTZONA
FEE ARBITRATION PROGRAM
RULES OF ARBITRATION OF FEI DISPUTES

As promulgated by the Fee Arbitration Program and adopted by the Board of Governors of the State
Bar of Arizona (“State Bat”). The most cutrent version of these Rules shall be the governing Rules
for State Bar Fee Arhitration matters, regatdless of when the Petition for Fee Arbitration was filed.

L

1.

PURPOSE; APPLICABILITY OF ARIZONA REVISED UNIFORM
ARBITRATION ACT; COMPOSITION OF THE PROGRAM; DUTIES.

Al

The purpose of the State Bar of Arizona Fee Arbitration Program (“the Program”) is
to provide a forum for the binding atbitration of Fee Disputes. The State Bar of

Arizona Pee Arbitration Program is available to all parties who agree to be bound by
the Award.

Parties who agree to patticipate in this program expressly waive the requirements of
Arizona’s Revised Uniform Arbitraton Act, AR.S. §§ 12-3001 to -3029, to the extent
permitted by A.R.S. § 12-3004 except as specifically provided herein.

The Program shall consist of volunteer arbittators appointed by the president of the
State Bar. The president shall designate one member as chair and one member as vice
chair of the Program.

All volunteer arbitratots of the Fee Arbitration Program shall be trained in accordance
with the Program’s Procedural Guidelines and may hear Fee Dispute matters after
such training,

DEFINITIONS; SIGNATURES.

A,

Definitions:

1. Agpreement to Arbitrate or Agteement: The approved State Bar form signed by
all Parties consenting to arbitration of a Fee Dispute.

2. Arbitrator: A member of the State Bar appointed to serve as the disinterested
petson to hear a Fee Dispute and determine judgment, or a non-lawyer laypetson
appointed to serve on a Fee Atbitration panel.

3. Lawyer: A person admitted to the practice of law in the State of Arizona, ot any
person who appears, participates, or otherwise engages in the practice of law in



10.

11,

12,

13.

14,

15,

the State of Arizona over whomm the Program has jutisdiction pursuant to the Rules
of the State Bar.

Award: The final written determination of the Arbitrator(s} in a Fee Dispute.

Client: Any party who enters into an agteement with a Lawyer for legal services
and/or advice.

Fee Dispute: A disagreement between a client and the Lawyer charging the fees,
or between two Tawyers, regarding the reasonableness of legal fees and/or
expenses arising out of a representation concerning ot involving an Arizona legal
matter.

Fee Agreement: Any agreement between a Lawyer (and/or law firm) and Client,
and/or a Lawyer and third-party payer, regarding fees and expenses for legal
services and/or advice. May also be called a retainer letter, retention letter, retainer
agreement, employment letter or agreement, advance deposit letter ot agreement,
ot other terms commonly used by lawyers to denote such an agreement.

Fee Arbitration Program Cootdinator (“Program Coordinatot”): The staff
person ot designee of the State Bar responsible for administering the State Bar Fee
Arbitration Program.

File: The Program’s documents, papers, lettets, maps, books, tapes, photogtaphs,
films, sound tecordings or other materials, regardless of physical form or
charactetistics, relating to a specific Fee Arbitration matter.

Party: The Client, Lawyer, the Lawyer's assignee, legally recognized representative
and/or any thitd person ot entity who has been joined by the Client or Lawyer in

the Fee Dispute, including the law firm that collected the fee.

Petition: A written request for Fee Arbitration on the form approved by the
Program and the State Baxr.

Petitionet: The party requesting Fee Arbitration.

Procedural Guidelines: The guidelines promulgated by the Executive Wortking
Group and Program Coordinator.

Respondent: The party with whom the Petitioner has a Fee Dispute.

Rules: The Rules of Arbitration of Fee Disputes as promulgated by the Program
and adopted by the Boatd of Governors of the State Bar.

Signatures on any submission may be provided by faxed, scanned, or other electronic

means.



I1I.

JURISDICTION OF THE PROGRAM.

A. The Program’s jurisdiction includes the Arbitration of Fee Disputes:

1.

Comment:

Between and among Lawyers when the fee atrangement arose, where both
Pasties agree to be bound by executing an Agteement to Arbitrate in the form
provided by the State Bar of Arizona;

Between a Client and his/her Lawyet, whete both Parties agree to be bound
by executing an Agreement to Arbitrate;

Between a Lawyer licensed to practice in Arizona when the Client-Lawyer
relationship that gave rise to the fee dispute began and a third Party who has
paid ot agteed to pay the Lawyer’s fees, only if the Client joins as a co-
Petitioner or co-Respondent, as the case may be, and all Parties agree to be
bound by executing an Agreement to Arbitrate;

Between a Client and the law firm to which the fee in dispute may be owed or
has been paid, whese all Parties agtee to be bound by executing an Agreement
to Arbitrate. In such case, Agreements to Arbitrate must be executed by any
Lawyer of the firm with authority to biad the firm;

Whete ordered by a court of competent jurisdiction; or

As a result of any disciplinaty investigation or proceeding conducted pursuant
to the Rules of the Arizona Supreme Court, including diversion agreements
between a respondent and the State Bar ot orders of the Attorney Discipline
Probable Cause Committee, Presiding Disciplinary Judge, or a Hearing Panel.

1) The State Bar Fee Arbitration Program has jurisdiction over ondy the reasonableness of fees as

2)

3
4

defined by ER 1.5. For example, the Program has no jurisdiction to arbitrate liens filed by third
partiss qgainst awards being held in lawyer trust accounts inder ER 1.15.

A dispute over the reasonableness of the fees must excist between the Chient and the Lawyer for
the matter to qualify for Fee Arbitration. The State Bar Fee Arbitration Program is not fo be
used by Parties as a collection ageney.

Lawyers admitted pro hac vice to the State Bar are subject to the Prograns’s jurisdiction.

A lawyer’s responsibility to his or ber client does not end when they leave a firm's employment.
Lewyers responsible for performing work for a client remain responsible and may be called npon
as a witness in a Fee Dispute matier.

B. Except as ordered by a coutt of competent jurisdiction, the Program will not have
jutisdiction over a Fee Dispute:

1.

2.

If any Party declines to execute the Agreement to Arbitrate in the form
provided by the State Bar.

If there alteady has been a determination made as to the validity of the fee;



3. If an action on the dispute is pending in another forum, ualess the action has
been exptessly stayed to allow the Parties participate in the Program;

4, If the dispute is in the nature of a compulsory counter-claim that could have
been raised in another proceeding;

5. In the absence of a stipulation of the Pardes, if the Petition is filed more than
thtee years after the Lawyer-Client relationship has been terminated ot the final
billing has been received by the Client, whichever is longer; or

6. If the amount in controversy is less than §500.
Any member of the Program, or staff to the Program, may decline jurisdiction in a

patticular case where the interests of justice would be served by dismissal or where
Fee Arbitration is unlikely to lead to a resolution of the Fee Dispute.

IVv. SCOPE OF THE FEE ARBITRATION HEARING.

A,

The issue befotre an Arbitrator, in accordance with ER 1.5, Rule 42, Ariz. R. Sup. Ct,,
is whether the fees charped were reasonable for the wotk that was performed. If
disputed, the Arbitrator also may determine the reasonableness of expenses.

The issues regarding reasonableness of fees and expenses will be limited to those set
forth in the Petition, the Respondent’s response, other written submissions by the
Parties, and the testimony and written evidence presented at the heating,

V. STARTING THE ARBITRATION: PETITION-AGREEMENT-RESPONSE.

A.

Arbitration proceedings must be initiated by filing a signed Petition for Arhitration
and Agreement to Arbitrate with the State Bar office in Phoenix. The Petition and the
Agreement must be in the form provided by the State Bar.

The Parties’ signatures on the Agreement must constitute:

1. An avowal that the Parties have attempted to resolve the dispute and are
unable to do so, or have a reasonable belief that such an effort would be
useless,

2. An agreement to hold harmless from suit the State Bar and its employees, the

volunteer atbitratots of the Program, the Arbitrator, and all others
patticipating in good faith in the arbitration proceedings.

3. An acknowledgment that the Award of the Arbitrator is final and binding upon
the Parties and that such Award may be enforced by any court of competent
jutisdictiorn.



10.

11.

An agreement to keep the State Bar apprised of any change in address and
other contact information occurring subsequent to filing the Petition. A failure
to keep the State Bar so apprised will be deemed waiver of notice of hearing,

An agreement that sald dispute will be heard and determined by the Program
in accordance with the Rules of Arbitration of Fee Disputes, copies of which
have been delivered to and read by each of the Parties and which Rules
expressly are accepted,

An agreement to submit to the Arbitrator, the State Bar of Arizona Fee
Arbitration Program Coordinator, and the opposing Party, no later than ten
(10} days psiot to the hearing, all relevant records pertaining to the dispute,
including but not limited to the Fee Agreement, all billings, and all documents
to be introduced into evidence at the hearing directly related to the Fee
Dispute.

An avowal that no civil litigation or arbitration regarding this Fee Dispute has
been filed or if a civil suit or arbitration was filed, it has been dismissed or
stayed.

An agreement to atbitrate the dispute to conclusion, absent a subsequent
wiitten agreement signed by all Parties, agreeing to dismiss the dispute.

An agreement that a Lawyer Party will not chatge fees and/ot expenses for
patticipation in a Fee Arbitraton.

An avowal by the Lawyer that he/she has an ethical obligation to appear if
he/she has signed the Agreement to Asbitrate. Any Lawyer who signs the
Agreement to Arbitrate can and does obligate the firm to participate in the Fee
Arbitration.

An avowal by the Lawyer that he/she has the authority to bind the firm to
patticipation in Fee Atbitration if appearing on behalf of the firm.

Upon receipt of the forms initiating a Fee Arbitration, the State Bar office must
forward to the Respondent a copy of the Petition and Agreement. The State Bar office
will request that the Respondent sign and return a copy of the Agreement. Respondent
may also file a response to the Petition. A failure to return the Agreement within
twenty (20) days from the date of the transmittal letter from the State Bar will be
construed as a declination to arbitrate. Upon receipt of the Agreement and response,
the State Bar office will forward a copy of each to the Petitioner, If an Agreement is
not timely received, the matter must be dismissed and the Petitioner(s} notified of the
disinissal,

Parties are responsible for providing two (2) copies of their responses, replies, ot other
documentaty evidence in sole arbitrator matters and four (4) copies in panel matters.



VI.

E. The State Bar office must forward a copy of the complete File to the appointed
Arbitrator.

F. The Atbitrator, in his/her sole discretion, may authorize additional discovery
procedures or may limit discovery.

Comment:
The use of discovery procedures in Fee Dispute arbitration is disconraged and should be granted onf
in the extraordinary case where the fee is of some magnitude and after consideration of whether the
Parties are represented by connsel.

G. A member of the Fee Arbitration Program, staff to the Program, or the Arbitrator may

grant extensjons for any act required by these rules.

SELECTION OF THE ARBITRATION PANEL; OBJECTIONS TO PANEL
MEMBERS.

A.

In an arbitration proceeding where the amount in controvetsy is more than §20,000,
any Party may tequest in the Agreement that the matter be heard by a Fee Arbitradon
panel of three (3) persons. If such a request is made, the Program Coordinator ot the
Chair of the panel must appoint three (3) persons to serve as an atbitration panel. The
panel must consist of two (2) membets of the State Bar and one (1) layperson. One of
the Lawyers on the panei must be designated as the panel chair. Absent such a request,
the Program Cootdinator must appoint one (1) member of the State Bar to serve as
the sole arbitrator.

In an arbitration proceeding whete the amount in controversy is $20,000 or less, the
Program Coordinator shall appoint one (1) member of the State Bar to serve as the
sole Arbitrator.

Comment:

Parties are advised that if a panel is requested, the arbitration process will likely require addifional
time to accommodale vecrniting panel members, coordinating the three arbitrators’ and the Parties'
schedules, and seiting the hearing date, as well as additional time necessary to prepare and isswe the
Award,

When practicable, arbitrators will be chosen in the same Arizona county in which
services were performed, ot in which either Client or payer resides, the law firm has
an office, ot the lawyer wortks, in accordance with Rule VLA,

Comment:

The Arbitrator can reside in the county, travel to the connty, hold a telephonic bearing, or bhave the
Parties stipnlate for the Arbitrator to determine the matter based on paper submissions. See VL],

The appointed Atbitrator shall advise all Parties of his or her appointment by notice
served personally or by first class mail. Within ten (10) days following personal service
or date of mailing the notice, any Patty to the proceedings may file with the State Bar
office in Phoenix an objection to the appointment of any of the Arbitrator(s). Upon



VII.

notice of an objection, 2 new Arbitrator must be selected to replace each Arbitrator
objected to, which selection is binding upon the Party previously having objected.

Comment:
The st of laypersons from which Avbitration panel nmembers may be chosen should be as broad-based
as possible. Every layperson who actually serves as an Arbifrator should participate in training per
the Procedural Guidelines and will be given a copy of R 1.5, Rule 42, Ariz. R. Sup. C1., which
sefs forth the factors to be considered in determining the reasonableness of a fee.

VENUE OF HEARING; CONDUCT OF HEARING; RIGHT TO PRESENT
EVIDENCE; RIGHT TO COUNSEL; NOTICE OF HEARING; RIGHT TO
RECORD HEARINGS; EFFECT OF FAILURE TO APPEAR;
POSTPONEMENT.

A, In the absence of a stipulation of the Parties to the contrary, or a finding by the
Arbitrator of a mote convenient forum, the venue of the heating must be: 1) the
county in Arizona where the services were performed; or 2) the county in Asizona
where the Parties contracted for the services.

B. The Arbitrator must set a date, time, and location for the hearing and must notify the
Patties by personal service delivery, email with all Parties’ consent, or by first class
mail. The notice must be delivered or mailed not less than fifteen (15) days before the
hearing unless the Arbitrator and all Parties agree on a shorter period. In the notice of
the hearing, the Parties must be informed of their right to present witnesses and
documentary evidence and to be represented by counsel.

C. Emailing the notice to the email address provided by the Parties with the consent of
all Parties, or mailing of the notification of hearing by first class mail to the last known
address of the Parties, will constitute notice. A Party’s appearance at a scheduled
hearing shall constitute a waiver of any deficiency in the notice of the hearing.

D. Any Patty to the arbitration may make atrangements to have the heating recorded by
a coutt reportet at the Party’s own expense, provided notice is given to the opposing
Party and the Arbittator at least three (3) days prior to the scheduled hearing, In the
event a hearing is recorded, the requesting Party must provide necessary equipment as
required by the Arbitrator. Any Party to the arbitration is entitled to acquite at his/her
own expense a copy of the teportet’s transctipt of the testimony by making
arrangements ditectly with the reporter. When no Party to the arbitration requests that
the heating be recorded and the Arbittator deems it necessary to have the hearing
recotded, a court repotter may be employed for such purpose if authorized by the
chair of the Program in consultation with the CEO /Executive Director of the State
Bas.

E. At the time and place set for the hearing, the Arbitrator, immediately prior to
commencement of the hearing, must advise the Parties of the option to engage in
settlement discussions. The Arbitrator with the consent of all Parties may facilitate
the settlement discussions. If no settlement is teached, the Arbitrator will proceed
with the hearing. In the event settlement is reached, the Arbitrator must prepare an



H.

Award setting forth the terms of the Parties’ agreement including without limitation
the amount to which each Party is entitled, if any, the time in which such amounts are
to be paid and any other terms agreed to by the Parties. The Award issued pursuant
to this rule may, upon comnpliance with applicable process, be enforced by any court
of competent jurisdiction.

The Arbitrator may issue a subpoena for the attendance of a witness and for the
production of records and other evidence at any hearing. A subpoena must be served
in the manner for setvice of subpoenas in a civil action and enforced in the manner
for enforcement of subpoenas in a civil action.

The testimony of witnesses must be givea under oath. The Arbitrator must administer
oaths to witnesses.

The Arbitrator must preside at the hearing and must determine questions of procedure
and the relevancy and matetiality of the evidence offered. He/she must exercise all
powets telating to the conduct of the hearing, Conformity to the legal rules of evidence
is not required. In cases between Clients and Lawyers, the burden of proof by a
pteponderance of the evidence as to the reasonableness of the fee is on the Lawyer.
In all other cases, the burden of proofis on the Petitioner.

If at the time set for the hearing all Arbitrators ate not present, the hearing must be
postponed unless the Partes agree that the heating may proceed with one Lawyer
metmber of the panel as the sole Arbitrator. A hearing must not be conducted by ot
proceed with two (2) members of the panel acting as Arbitrators, or with a layperson
acting as sole Arbitrator.

If any Party to an arbitration who has been duly notified fails to appear at a scheduled
heating without good cause as determined by the Atbitrator, the Arbitrator may
proceed with the heating and determine the controversy upon the evidence produced.
Any Award rendered will have the same force and effect as if all Parties petsonally
attended.

K Upon tequest of a Party for good cause, or upon the Arbitrator’s own determination,
the Arbitratotr may postpone or adjoutn the hearing from time to time as necessary.

L. Upon stipulation of the Patties to waive a hearing, the Arbitrator may determine the
controversy solely on the basis of the File, or by a conference telephone call, the
expense of which must be borne by the respective Parties.

M. If the Parties settle the matter before appearing at the arbitration hearing, the
Arbitrator must notify the Program Coordinator within ten (10) days of the settlement.

N. Any Party and any witness may testify telephonically.

Comment:

Iz is generally not necessary fo intraduce Lawyer work prodirct as evidence in the Fee Arbitration
hearing; the Fee Arbitration Program is not a forun to address malpractice claims. If the volume of



work produced is an issie, if can be demonstrated by bringing the necessary dociments to the hearing,
but not submilting them as exchibits. "The Parties are cantioned not lo submit originals to the State
Bay, the opposing Parties or the Arbitrator. The State Bar and the Arbitrator are not responsible
Jor any lost original documients.

VIII. RENDITION; FORM; SERVICE OF ARBITRATION AWARD; SETTLEMENTS;
COMPLIANCE; OBJECTIONS.

IX,

Al

The hearing must be held promptly, but not longer than ninety (90} days after receipt
by the Atbitrator of the Agreement. The sole Arbitrator should render the Awatd
within twenty (20) days after the close of the heating. A panel poust render its Award
by majotity vote within forty (40) days after the close of the hearing. The foregoing
time limits are not jutisdictional.

Axwards must be in pleading format: on lined, numbered paper, and signed by at least
one Arbitrator. The Award must include: 1) 2 preliminary statement reciting the
jurisdictional factors; 2) a list of all persons present at the hearing; 3) a brief statement
of the dispute, the amount chatrged, and the amount paid; 4) the findings of fact,
including a determination of the reasonableness of the fee; and 5} the monetary relief
if any, stating a specific sum and exactly which Patty receives that sum. Where
apptoptiate, an award of interest may be made consistent with Arizona law. The
Aubitrator may not award attorney’s fees or expenses incurred in the atbitration.

Comment:

A matters which go fo bearing must result in a written Award. The Award mist be written by at
least one Arbilrator and not authored by the Parties. However, an Award for a matter settled al
hearing may incorporate a Settlement Agreement, which must be signed by all Parties and the
Arbitrator, and included as an attachment to the Award, to ensure that the Sottlensent Agreement
becomes enforceable if the Award is filed and converted into a judgment. Arbitrators are enconraged
to provide sifficient analysis and facts in the Award to explain the reasoning behind the Award,

'The original Award must be forwarded only to the Phoenix office of the State Bar for
review and processing. The State Bar staff will send the Award to the Parties.

The Parties have thirty (30} days from the date upon which a copy of the Award is
mailed to them to comply with the Award. If the Parties fail to comply with the Axward
within that time, the Award may be judicially confirmed pursuant to Arizona’s Revised
Uniform Arbitration Act, AR.S. §§ 12-3001 to -3029. Any objections or modifications
to the Award may be raised only through this procedure.

RELIEF GRANTED BY AWARD; APPLICATION TO COURT;
CONFIDENTIALITY; ENFORCEABILITY OF AWARD; LAWYER NON-
COMPLIANCE WITH AWARD.

A,

B.

The Award must state the amount to which each Patty is entitled, if any.

Sewvice of the Award on the Parties will tetminate: 1} all claims and intetests of the
Parties against one another in the subject matter of the atbitration; and 2) all rights of



the Lawyer to retain possession of any property of the Client pertaining to the subject
mattet of the arhitration that is not awarded to the Lawyer in the Award.

Payment of the amount awarded will constitute a complete satisfaction of all claims
atising out of the subject matter of the arbitration.

Confidentiality:

1.

Except as provided below, all records, documents, Files, proceedings, and hearings
pettaining to arbitration of any Fee Dispute under these rules shall be confidential
and not be open to the public.

All records, documents, Files, proceedings, and hearings pertaining to arbitration
of any Fee Dispute under these rules must be open:

a.  to any court seeking to confirm or set aside such Award;

b. to comply with other law or a final order of a coutt or tribunal of
competent jurisdicdon directing the Fee Arbitratdon Program to disclose
such information; and

c. to the State Bar’s Lawyer Regulation Office, the Law Office Management
Assistance Program, the Member Assistance Program, and the Board of
Legal Specialization.

At the sole disctetion of the assigned Fee Atbitrator or the chair of a Fee
Atbittadon Panel, a non-lawyer Party may be accompanied to the hearing by a
non-lawyer who shall not provide legal assistance to the non-lawyer Party.

A Fee Atbittator, Fee Arbitration Panel Member, Fee Arbitration Program
Membet, or Fee Arbitration Program Coordinator must reveal such information
from the File to the extent they reasonably believe necessary to prevent a patty
from committing any criminal act, especially one that they believe is likely to result
in death or substantial bodily harm.

Avvards
a.  All information pertaining to Awards shall be confidential and exempt
from public disclosure except the following: Names of Parties; date and
location of heatings; amount in dispute; and disposition.
b. The State Bar shall retain all original Awards in accordance with the State
Bat’s file tetention policy.

Arbitratots are encouraged to retain their arbitration Files for a period of two years
after issuance of the Award.

Any binding Award may be enforced by the supetior coutt of the couaty in which the
arbitration hearing was held.

If a Lawyer fails to comply with the Award within thirty (30) days from the date the
Award is mailed to the Patties, in the absence of a timely filed objection, such failure
will result in a referral to the Lawyer Regulation Office for Disciplinary Investigation,

10



X, ARBITRATION OF FEE DISPUTES BETWEEN AND AMONG LAWYERS,

A. The Program will accept jurisdiction of disputes between and among Lawyers only
when all parties agree to be bound by the Award.

B. "The Arbitrator may determine whether the fee in dispute should be divided and,
if so, in what propoztion.

Xl1. COMMUNICATION BETWEEN THE PARTIES AND ARBITRATOR.

The Partles and Arbitrators ate to cotnmunicate in wiiting and to avoid oral communication
(Le, telephone calls), if possible. Arbitrators ate advised to have an assoclate ot an
adiministrative assistant handle scheduling problems. All written cotumunication to and from
the Atbitrators should be copied to all Parties, their counsel, if any, and the State Bar. Ex patte
commounication must be repotted ptomptly to the opposing Party,

Auanended by the Board of Governors of the State Bar of Atizona this %day of, 2018.
Alex Vakuls, President
State Bat of Attzona

Steven M. Gutfe | Chair
State Bar of AriZona Fee Arhitration

Propram

Rules Amended on May 18, 2018
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ER 1.5. Fees

{a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable
amount for expenses. The factors to be considered in determining the reasonableness of a fee include
the following:

{1} the time and labor required, the novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly

(2} the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer

(3) the fee customarily charged in the locality for similar legal services

(4) the amount involved and the results ebtained

(5) the time limitations imposed by the client or by the circumstances

{6) the nature and length of the professional relationship with the client

{7) the experience, reputation, and ability of the lawyer or fawyers performing the services and

{8) the degree of risk assumed by the lawyer.

(b) The scope of the representation and the basis or rate of the fee and expenses for
which the client will be responsible shall be communicated to the client n writing, before
or within a reasonable time after commencing the representation, except when the lawyer
will charge a regularly represented client on the same basis or rate. Any changes in the
hasis or rate of the fee or expenses shall also be communicated in writing before the fees
or expenses to be billed at higher rates are actually incurred. The requirements of this
subsection shall not apply to:

(1) court-appointed lawyers who are paid by a court or other governmental
entity, and

(2) lawyers who provide pro boho short-term limited legal services to a client
pursuant to ER 6.5.

(¢} A fee may be contingent on the outcome of the matter for which the service is rendered, except in a
matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee
agreement shall be in a writing signed by the client and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether
such expenses are to be deducted before or after the contingent fee Is calculated. The agreement must
clearly notify the client of any expenses for which the client will be liable whether or not the client is the
prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a
written statement stating the outcome of the matter and, If there is a recovery, showing the remittance




to the client and the method of its determination,

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1} any fee in a domestic relations matter, the payment or amount of which is contingent upon the
securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof

(2) a contingent fee for representing a defendant in a criminal case or

(3) a fee denominated as “earned upon receipt,” "nonrefundable or in similar terms unless the cllentis
simultaneously advised in writing that the client may nevertheless discharge the lawyer at any time and
in that event may be entitled to a refund of all or part of the fee based upon the value of the
representation pursuant to paragraph (a}.

{e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer receiving any
portion of the fee assumes joint responsibility for the representation;

(2) the client agrees, in a writing sighed by the client, to the participation of all the lawyers involved and
the division of fees and responsibitities between lawyers; and

(3] the total fee is reasonable.
Commaent
Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The
factors specified in {1) through {8} are not exclusive, Nor will each factor be relevant in each

instance. Paragraph (a) also requires that expenses for which the client will he charged must be
reasonable, A lawyer may seek reimbursement for the cost of services performed in-house, such as
copying, or for other expenses incurred in-house, such as telephone charges, efther by charging a
reasonable amount to which the client has agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer,

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basls or rate of the fee and the expenses for which the client will be
responsible. When the scope of the representation changes, in a material way, the lawyer should notify
the client sbout the changes in writing. In a new client-lawyer relationship, however, a written
understanding as to fees and expenses must be promptly established. Generally, furnishing the client
with a simple memorandum or copy of the lawyer's customary fee arrangements will suffice, provided
that the writing states the general nature of the legal services to be provided, the basis, rate or total
amount of the fee and whether and to what extent the client will be responsible for any costs, expenses
or disbursemeants in the course of the representation. A written staterment concerning the terms of the
engagement reduces the possibility of misunderstanding.




[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of
this Rule, including consideration of the degree of risk assumed by the lawyer at the outset of the
representation, in determining whether a particular contingent fee Is reasonable, or whether it s
reascnable to charge any form of contingent fee, a lawyer must consider all of the factors that are
relevant under the circumstances. Applicable law may impose limitations on contingent fees, such as a
ceiling on the percentage allowable, or may require a lawyer to offer clients an alternative basis for the
fee. Applicable law also may apply to situations other than a contingent fee, for example, government
regulations regarding fees in certain tax matters.

Terms of Payment

{4} A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See
ER 1.16(d). A lawyer may accept property in payment for services, such as an ownership Interest in an
enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action or
subject matter of the litigation contrary to ER 1.8(i). However, a fee paid in property instead of money
may be subject to the reguirements of ER 1.8(a) because such fees often have the essential qualities of a
business transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail services
for the client or perform them in a way contrary o the client's interest. For example, a lawyer should
not enter into an agreement whereby services are to be provided only up to a stated amount when it is
foreseeable that more extensive services probably will be required, unless the situation is adequately
explained to the client. Otherwise, the client might have to bargain for further assistance in the midst of
a proceeding or transaction., However, it is proper to define the extent of services in light of the client's
ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly charges by using
wasteful procedures. When there is doubt whether a contingent fee is consistent with the client's best
interest, the fawyer should discuss with the client alternative bases for the fee and explain their
implications.

Prohibited Contingent Fees

[6] Paragraph {d) prohibits a lawyer from charging a contingent fee in a domestic relations matter when
payment is contingent upon the securing of a divorce or upon the amount of alimony or support or
property settlement to be obtained. This provision does not preclude a contract for a contingent fee for
legal representation in connection with the recovery of post-judgment balances due under suppori,
alimony or other financial orders because such contracts do not implicate the same policy concerns.

Disclosure of Refund Rights for Certain Prepaid Fees

{7} Advance fee payments are of at least four types. The "true" or "classic” retainer is a fee paid in
advance merely to insure the lawyer's availability to represent the client and to preclude the fawyer
from taking adverse representation. What is often called a retainer but is in fact merely an advance fee
deposit involves a security deposit to insure the payment of fees when they are subsequently earned,
either on a flat fee or hourly fee basis, A flat fee is a fee of a set amount for perfermance of agreed
work, which may or may not be paid in advance but is not deemed earned until the work is

performed. A nonrefundable fee or an earned upon receipt fee is a flat fee paid in advance that is
deemed earned upon payment regardiess of the amount of future work performed. The agreement as




to when a fee is earned affects whether it must be placed in the attorney's trust account, see ER 1.15,
and may have significance under other laws such as tax and bankruptcy. But the reasonableness
reguirement and application of the factors In paragraph (a) may mean that a client is entitled to a
refund of an advance fee payment even though it has been denominated "nonrefundable," "earned
upon receipt" or in similar terms that imply the client would never become entitled to a refund. So that
a client is not misled by the use of such terms, paragraph {d}{3} requires certain minimum disclosures
that must be included in the written fee agreement. This does not mean the client will always be
entitled to a refund upon early termination of the representation (e.g., factor (a)(2) might justify the
entire fee), nar does it determine how any refund should be calculated (e.g., hours worked times a
reasonable hourly rate, quantum meruit, percentage of the work completed, ete.}, but merely requires
that the client be advised of the possibility of the entitlement to a refund based upon application of the
factors set forth in paragraph (a). In order to be able to demonstrate the reasonableness of the fee in
the event of early termination of the representation, it would be advisable for lawyers to maintain
contemporaneous time records for all representations undertaken on any flat fee basis.

Division of Fee

[8] A division of fee is a single billing to a client covering the fee of two or more fawyers who are not in
the same firm. A division of fee facilitates association of more than one lawyet i a matter in which
neither alone could setve the client as well, and most often is used when the fee is contingent and the
division Is between a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide a
fee by agreement between the participating lawyers if the division is in proportion to the services
performed by each lawyer or all lawyer assume joint responsibility for the representation and the client
agrees, in a writing signed by the client, to the arrangement. A lawyer should only refer a matterto a
lawyer who the referring lawyer reasonably believes is competent to handle the matter and any division
of responsibility among lawyers working jointly on a matter should be reasonable in light of the client's
need that the entire representation be completely and diligently completed. See ERs 1.1, 1.3, If the
referring lawyer knows that the lawyer to whom the matter was referred has engaged in a violation of
these Rules, the referring lawyer should take appropriate steps to protect the interasts of the

client. Except as permitted by this Rule, referral fees are prohibited by ER 7.2(b).

[9] Paragraph (e} does not prohibit or regulate division of fees to be received in the future for work done
when lawyers were previously assoctated in a law firm.

Disputes Over Fees

[10] The State Bar of Arizona has established an arbitration procedure for the resolution of fee

disputes. Each lawyer should conscientiously consider submitiing to It. Law may prescribe a procedure
for determining a lawyer's fee, for example, in representation of an executor or administrater, a class or
a person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a
fee and a lawyer representing another party concerned with the fee should comply with the prescribed
procedure.




