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RULE 74

A

s I am sure you are all aware the changes to Rule 74 of the Arizona Rules of Family
Law Procedure (Parenting Coordinator) were adopted by the Supreme Court in
August of 2015.

This new version of Rule 74 does not apply to Parenting Coordinator Appointments made
before January 1, 2016 and only applies to appointments or reappointments of Parenting
Coordinators that occur on or after January 1, 2016. However, commencing January 1, 2016,
here are some of the changes you will need to know prior to considering whether to appoint a
parenting coordinator or motioning the Court to appoint a Parenting Coordinator.
n A Parenting Coordinator can only be appointed after entry of a legal decisionmaking or parenting time order.
n A Parenting Coordinator can only be appointed if both parties agree to the
appointment either by written stipulation or orally on the record in open court.
Parenting Coordinators cannot be appointed over one or both parents’ objection.
m Also, keep in mind the requirements of what a stipulation to appoint a parenting
		 coordinator must include or state:
		 ; Each parent understands how the parenting coordinator bills, the hourly rate
			 and that the parents can afford the services;
		 ; How fees will be allocated;
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		 ; Method by which parenting coordinator will be selected or the name of the
			 parenting coordinator;
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		 ; Each parent agrees to release documents the
			 parenting coordinator deems necessary;
		 ; The term of the appointment;
		 ; That the parents agree to be bound by the
			 decisions made by the parenting coordinator.
n Yes, that is correct, a Parenting Coordinator’s Report is
binding. There is no objection process and the Report
is final provided that the parenting coordinator acted
within the scope of his/her authority.
m
		
		
		

However, if a party believes the Parenting Coordinator exceeded his/her authority an objection must
be filed within 20 days of the report being filed
with the Court. The Objection must include and
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		 explain in detail why the parent believes the
		 parenting coordinator exceeded his/her authority
		 and whether a hearing is being requested.
n A Parenting Coordinator cannot be reappointed unless
both parents and the parenting coordinator agree to
the appointment.
n For those of you interested in becoming a Parenting
Coordinator, you may want to take a look at
Paragraph (N).
The full text of the amended Rule can be found on the Supreme
Court’s website at www.ascourts.gov/rules.

Kiilu Davis | Section Chair

Supreme Court No. R-08-0031
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Balancing Act:
using receiverships
to settle
family law disputes

By Beth Jo Zeitzer, Esq.

Family law and marital dissolution matters require a delicate balancing act between the parties as
well as the required legal steps to bring them to resolution. The court appointment of a Receiver,
which injects a neutral third party into the process, is a powerful yet underutilized tool when
traditional processes fall short—either due to complexity or inability to reach agreement.

R

eceivership can be considered a Swiss Army knife when it
comes to a wide range of family law issues, including preservation and protection of community property and closely
held assets, as well as probate and trust disputes. It’s a tailormade solution for attorneys and litigators who need to create
balance in the resolution and settlement process.

Receivership, Step by Step

A Receiver is a court-appointed officer, charged with taking possession of, and protecting assets for the benefit of all
interested parties—as set forth in A.R.S. § 12-1242 and Rule
66, Arizona Rules of Civil Procedure. With oversight and reMARCH 2016

porting duties, a Receiver is an objective third party who is
responsible for marshaling, managing, protecting, preserving and enhancing the Receivership assets for the benefit of
the Receivership estate, with court oversight, and not for any
specific party. In Arizona, the right to appoint a Receiver is
statutory, with specific duties set forth in the Receivership order issued by the court.
In a practical sense, Receivers are skilled turnaround consultants with an inherent sense of the law. In addition to being
quick on their feet and resourceful, they need to be savvy
business/operations managers and, in many cases, sophisticated real estate professionals capable of performing physical
FAMILY LAW NEWS • 3
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using receiverships to settle family law disputes

and financial forensics.
As an overview, the Receivership process
generally follows these three steps:

Triage: The first mandate for a Receiver is to preserve and

protect, making sure that money and tangible assets do not
disappear due to improper controls over community money/
resources or business assets. In many instances, this arises
through an imbalance/lack of access to information, and in
many instances, this may be information related to an operating business. For example, you might have one spouse running a business, and the other spouse is not involved. Suddenly, money is going to other individuals or businesses, but the
spouse without control/knowledge may have no access to even
know where assets are going, and how the business is doing.
Other examples might include failure to pay mortgage obligations, temporary alimony or support, or other mismanagement
of community assets. With a court order and a Receiver who is
authorized to seize control of the assets, all parties are able to
access the same information, which will enable both parties to
have more parity in information critical to the marital estate,
including assets and liabilities.

Corrective Action: In a family law situation, the Receiv-

er can take action to ensure that community assets are not
dissipated or otherwise threatened. If there is a business involved in the proceedings, the Receiver can gain control over
the operations, bank accounts, books and records, and take
steps to provide information to both parties and the court, as
well as implement systems and procedures to ensure that the
community estate assets are maximized, while liabilities are
minimized. This process may include building an accounting
system that provides all of the information to all interested
parties, and submitting reports to the court, while doing the
ongoing operational tasks and monitoring that is required.
Additionally, the Receiver can be used to enforce a judgment issued by a court including, but not limited, to the sale
of real property or a business and distribute the proceeds therefrom to the respective parties.

Resolution: In a divorce proceeding, the Receivership or-

der can provide for a wide- range of issues for the Receiver to

tackle. The Receivership Order may provide for limited authority, such as seizing control of books/records. Alternatively,
the court order appointing the Receiver may provide for more
broad-ranging authority, including seizing control of bank accounts, preserving/protecting assets, paying invoices, collecting accounts payable, developing financial statements, or even
running the business. This authority may also include the sale
of assets in Receivership. In the case of a business, this may
include valuation, management and sale options, or mediating
a new operational agreement.
Orders including the sale of assets in Receivership, or alternatively, through a Special Commissioner, may be beneficial to
the marital estate. Through hands-on management, a Receiver
should be able to stabilize the assets during Receivership, negotiate more favorable contracts and leases, and develop a
meaningful and comprehensive due diligence package, leading to highest/best pricing, and a controlled sale environment.
All Receivership activity is completed with court oversight,
and the Receiver must be prepared for individual party, and
judicial scrutiny.

Striking a Balance

Family law matters are rife with suspicion and distrust.
Receivership is a court-appointed and supervised remedy that
has consistently proven to be an effective way for parties get
to the bottom of things and bring them to resolution in a balanced fashion.
As with so many legal matters, California is leading the
way in Receivership law, with a body of statutory provisions
and case law that lead to, and guide, such appointments. We
don’t have that body of case law in Arizona yet, and while
Receivership appointments are very common in loan default
proceedings, many attorneys are now utilizing this remedy in
marital divorces, closely held business disputes, and contested
estates, where there may be a need to seize control of assets,
manage and marshal same, and potentially operate business/
real estate assets. A well-executed Receivership is neither as
complex, nor as expensive, as many lawyers and judges may
think, and can actually be less costly than extended litigation, as Receiverships level the playing field among parties,
and as a result, aid in equitable resolution, on a more expedited basis. fl

about the author
Beth Jo Zeitzer, Esq. is the owner and designated broker of R.O.I. Properties, a full-service real estate brokerage
firm serving business owners, investors and property owners in the valuation, marketing and sale of commercial and
residential properties. She also serves as Receiver, Special Commissioner/Special Master, and Chapter 11 Trustee.
Beth Jo can be reached at (602) 319-1326 or bjz@roiproperties.com.
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Imputing Income to

By Michael Black, CFP, CDFA

T

he courts have been imputing earned income to an unemployed or underemployed person for years, regardless of whether that spouse is the supporting or the
supported spouse and in the context of both spousal and child support. By the
same token, a party is not expected nor permitted to underutilize financial capital. In
other words, the same can be said for asset based capital as human capital. The Miller
case in New Jersey, 160 N.J. 480 (1999) cemented the concept and established that a
reasonable rate of return can be imputed to a payor’s (or payee’s) investment assets, different from the actual rate of return and “the income available to either party through
investment of any assets held by that party is to be considered in the alimony calculus”.
In Aronson v. Aronson, 245 N.J. Super. 354 the court made it clear that interest income from an inheritance could also be considered in the alimony calculation. In Stifler
v. Stifler, 304 N.J. Super 96 went further and held that income could be imputed to an
asset inherited by the supporting spouse, which had been converted into a non-income
bearing asset, to reflect interest that could have been realized had the funds been invested differently.

What Assets?
Both marital and nonmarital assets are part of the support equation. In assessing both
the need and ability to pay alimony, the court is required to consider all relevant economic factors, including the financial resources of each party, the assets and liabilities
distributed to each, the nomarital holdings and all sources of income available to either
party. That’s a fairly broad dictate. Is a vacation home treated the same as a stock portfolio? What about the house? The answer is YES. … all assets represent the potential
for income, regardless if income is being realized. Regarding the house, if a spouse
uses property settlement assets (or inheritance for that matter) to purchase a home
post-divorce, the value of the home that exceeds the previous marital home should
be considered available for income imputation, under the concept of maintenance of
lifestyle. In other words, a spouse cannot buy an expensive home and say they have no
assets to produce income. Other planning options are discussed below regarding the
home and income imputation. In general, all assets can potentially produce income, the
next question is how much?
6 • FAMILY LAW NEWS

What Return?
Some states have established what is considered a reasonable rate of return for the imputation of income to assets by statute.
Ohio Rev. Code Ann. 3119.01 C(11)(b) states
that:
Interest rate determined from local passbook
savings rate, not to exceed statutory rate.
West Virginia Code 48-1-205(d) states that:
assets considered underperforming if they do
not produce income at a rate equivalent to
current six-month certificate of deposit rate
or such other rate the court determines is
reasonable.
Vermont Stat. Tit. 15 653(5)(A)(i) states:
current rate for long term US Treasury Bills.
Historically, an interest rate assumption
has been used to determine the prudent investment standard. Since the Great Recession
and the deliberate reduction in interest rates, it
does not make sense to project future returns
based on objectively manipulated historically
low interest rates. As a testifying financial expert, I’ve presented testimony utilizing a total
return assumption over a dozen times in the
Arizona Superior Court with the majority of
judges accepting my analysis. In other words,
MARCH 2016

o Assets in Divorce

the prudent investment standard should be
the total return of a diversified portfolio of
Stocks, Bonds and Cash.
Also, the assumption in imputation of income to assets is that the spouse would not
have to invade principal, but rather a return
calculation that imputes the income that is
potentially available from an asset while maintaining the asset value. Accordingly, the use of
Monte Carlo simulation software can determine what a specific portfolio of stocks, bonds
and cash can produce over a long period of
time by determining the historic returns of
this hypothetical portfolio and calculating a
probability that the hypothetical portfolio can
maintain portfolio value and distribute a projected amount (Monte Carlo simulations are
used to show how variations in rates of return
each year can affect portfolio survival results.
A Monte Carlo simulation calculates the results of the plan by running it many times,
each time using a different sequence of possible returns, based on actual historic ranges of
returns of the proposed asset allocation. These
multiple trials provide a range of possible results).
By using this approach, we can with a high
probability (above 95%), project the stream of
payments an asset has the potential to earn,
while maintaining portfolio value. The distribution rate may or may not be the actual
MARCH 2016

historical total return. In one notable case recently, the judge reviewed my analysis,
which showed a portfolio of approximately $4 million dollars could provide a distribution of $264,000 or a distribution rate of 6.6%. The historic rate of return used to
determine that distribution rate, utilizing Monte Carlo simulation, was 6.9%. The
judge accepted the historical rate of return, or 6.9% to impute income to the assets.
In other cases, the judge has accepted the distribution rate, or 6.6%, in this example.

Taxes and Inflation
Currently, child support calculations in Arizona are based on Gross Earned income,
not income net of taxation, or take home pay. Therefore, I conclude, taxation should
not be considered in determining the potential imputed income to assets for support
purposes, both child and spousal. In addition, tax rates are both manipulative and
speculative. For instance, a person may be able to use municipal bonds, which are currently tax free for federal income tax purposes, and state free if issued by an Arizona
entity. Also, many investment options generate tax sheltered income or possibly taxable
losses that can offset other taxable incomes within a portfolio, such as real estate, oil
and gas, equipment leasing, and others.
Personal spending habits could also affect tax rates on investment income, such as
charitable contributions and charitable planning trusts, which provide tax deductions
that could be used to offset taxable income. Most investors take advantage of tax planning strategies to reduce and manage taxes incurred on all income. It is impossible to
project what rate someone will pay in the future given all the tax issues currently being
discussed in congress and anticipated in the future, some of which include a flat tax,
national sales tax and other deviations from our current income tax system.
With regards to Inflation, I do not assume that the income stream imputed to an
asset should be annually adjusted for inflation, as I have seen from other financial
experts, because it is speculative and cannot be projected based on past economic environments or future expectations. For instance, we’ve had periods of deflation (negative
inflation is deflation) as well as inflation: 1818-21 when prices declined by almost 50%,
1830s to 1843, following the Panic of 1837, when the currency in the United States
contracted by about 33%, Between 1875 and 1896, according to Milton Friedman,
FAMILY LAW NEWS • 7
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prices fell in the United States by 1.7% a year, The most recent period of major deflation was between 1930–1933 when the rate of deflation was approximately 10 percent/
year. The current effects of the Great Recession cause more uncertainty in the global
economic future and financial markets, increasing the possibility for deflation, inflation
or stagflation, and each is impossible to project.

Observations
Imputing income to assets is relevant to both the supporting and supported spouse.
The theory is there is potential income from every asset, even use assets such as a
home. Generally, the home is not included in income imputation, but possibly should.
It’s a choice to purchase a home for cash vs. financing vs. renting. If a spouse rented
or financed a home, those funds would be available for income. Of course, if a spouse
rented or financed, their cash flow needs would increase and be included in the calculus for support from a “needs” perspective, but they would also have assets available
for income to offset that need. The two issues may net out, but analysis could prove
otherwise.
For instance, renting/financing a $200,000 home might cost $1,400 per month to
rent/finance, or 8.4% of the value. Assuming the imputed income rate is 6%, the attorney for the supporting spouse should not assume the entire property settlement is

available for imputation, but rather allocating
$200,000 from the property settlement to the
home (assuming that was a similar value as the
previous marital home) and imputing income
on the balance. In this situation, the net spousal support would be less (established support
need minus imputed income from assets). See
Table A.
On the other hand, renting a $550,000
home might cost $2,400 per month, or 5.2%
of the value, or below the imputed income rate.
In this case, the attorney for the supporting
spouse should assume the entire settlement is
available for income imputation and the rent/
mortgage payment would increase the spousal
support need, allowing more assets to impute
income to offset, which would result in less
spousal support from the supporting spouse.
See Table B. fl

Tables A and B assume a 1 million dollar property settlement:
$1,000,000
BUY
RENT/FINANCE
Home Purchase

table a

Annual Rent
Assets to Impute

$200,000
$16,800
$1,000,000

$800,000

Imputation Rate

6%

6%

Imputed Income

$60,000

$48,000

about the author
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(No Mortgage/Rent)

$100,000

$100,000

Rent/Mortgage Payment

$16,800

$0

Total Support Needed

$116,800

$100,000

Imputed Income

(60,000)

($48,000)

Spousal Support

$56,800

$52,000

$1,000,000
RENT/FINANCE
Home Purchase

table b

Annual Rent
Assets to Impute

BUY
$550,000

$28,800
$1,000,000

$450,000

Imputation Rate

6%

6%

Imputed Income

$60,000

$27,000

(No Mortgage/Rent)

$100,000

$100,000

Rent/Mortgage Payment

$28,800

$0

Total Support Needed

$128,800

$100,000

Imputed Income

(60,000)

($27,000)

Spousal Support

$68,800

$73,000

LIVING EXPENSES
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The “Other” Documents Needed For Business Valuations In A Family Law Case
By David Cantor, CPA/ABV

E

verybody knows that in order to prepare a business valuation, certain financial documents are always needed;
income tax returns, financial statements, general ledgers,
etc. However, it is the other documents reviewed (or not
reviewed) that may have a significant impact on the ultimate
conclusion of value. It’s these other documents that I will be
talking about.
First, a little business valuation background. In the world
of business valuations there are two types of valuations; family
law valuations … and all other business valuations. Business
valuations for a divorce case are their own little monster. In
most non-family law valuations, the person preparing the valuation is relying on the documents provided as being accurate.
Obviously, certain accounting/valuation adjustments are made
during the course of their work, but these adjustments are usually not out of the ordinary in the business valuation world.
Now let’s look at a family law valuation. Besides the standard adjustments that are made, we have to start looking at the
“divorce” adjustments, and what documents are needed to find
any of these adjustments.

RELATED PARTY TRANSACTIONS
Often times in small, family run businesses, the business may
act as bank for the owners and family members. If you suspect
that this is the case, then it will be necessary to request documents that may detail these transactions such as payroll for the
non-owner family members, leases, automobile expense documents, family and shareholder loans detail, health insurance
records and any other documentation that may detail money
being paid to or on behalf of family members.
MARCH 2016

UNREPORTED INCOME ISSUES
Now I know that this hardly ever comes up in a divorce, but on
those rare occasions that it does, there are additional records
that should be reviewed. Obviously, these documents are industry specific, such as appointment books for professionals (to
match appointments vs. reported income), cash receipts journals, bank records and sales invoices to attempt to match sales
to actual deposits, inventory and cost of sales records to see if
the cost of sales is consistent with the actual sales (for example,
if a painter spends more money on paint then he collects in
revenue, something may be amiss). These types of documents
can really have in impact either on the value or to assure your
client that their suspicions may be unfounded.

PERQUISITES
These expenses that are paid and deducted by the businesses
will have an impact on the business as they will increase the
true income of the business and in all probability increase the
value. One of the most important documents needed for this
analysis are the actual paid bills. However, before you ask for
every paid bill from the business for the last several years, it
would be beneficial to first review the general ledger and cash
disbursements ledgers to fine tune your request.

OWNERSHIP DOCUMENTS
In some cases, there may be some ownership changes immediately preceding the filing for divorce. If this happens, you will
want to see all documents related to this transfer of ownership
as well as the overall history of the ownership.
FAMILY LAW NEWS • 9
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BALANCE SHEET ITEMS
The balance sheet is part of the financial statement that shows
all of the assets and liabilities of the business. I feel that it is
important to document the balance sheet when I am preparing a full valuation report. This means getting the supporting
documentation for all items on the balance sheet such as bank
statements, credit card statements, asset and related depreciation schedules (let’s see if any of the family vehicles are in the
business), loan schedules, accounts receivable and accounts
payable reports as well as support for any other balance sheet
items.

SHAREHOLDER LOANS
Let’s assume that there is a loan on the books from the owner/
spouse. When this exists, please remember one thing; for every

shareholder receivable/payable there is an equal personal payable/receivable. In other words, if the business books show a
liability to the owner, then there is an equal receivable to the
owner on the personal side. Often times this is overlooked. If
this issue is missed, then the value of the business is too low
and the community may not be equitably compensated if the
loan receivable on the personal side is not assigned to the business owner.
The above items are by no way meant to be all inclusive. But
knowing that there are additional documents that need to be
reviewed for a family law valuation will put you in a position
of knowledge to better serve your clients. Remember, the facts
and circumstances of every case are different. There is no such
thing as a “one-size fits all” document request list. fl
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of Family Law accounting since 1990.
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CASE LAW UPDATE
The Family Law Section regularly prepares a summary of recent Arizona family law
decisions. Summaries are located on the Section’s web page at:
www.azbar.org/sectionsandcommittees/sections/familylaw/familylawcaselawupdates/

The most recent update – from December, 2015 – can be viewed here:
www.azbar.org/media/1032614/caselawupdatesoct-dec2015.pdf

Additionally, the previous update – from November, 2015 – can be viewed here:
www.azbar.org/media/1012299/case_law_update_nov._2015.pdf
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Want to contribute to the next issue of Family Law News?
… If so, the deadline for submissions is June 15, 2016.

Would you like to…
}
}
}
}

Express yourself on family law matters?
Offer a counterpoint to an article we published?
Provide a practice tip related to recent case law or statutory changes?
Tell us about a humorous, family court-related proceeding?

WE WANT TO HEAR FROM YOU!
We invite lawyers and other persons interested in the practice of family law
in Arizona to submit material to share in future issues.
PLEASE SEND YOUR SUBMISSIONS TO:
ANNIE ROLFE, FAMILY LAW ATTORNEY

Rolfe Hinderaker, PLLC
2500 N. Tucson Blvd., Suite 120
Tucson, Arizona 85716 | (520) 209-2550

arolfe@rolfefamilylaw.com

We reserve the right to edit submissions for clarity and length and the right to publish or not publish submissions.
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