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Estate planning attorneys may play a critical role in 
facilitating a client-donor’s testamentary gift to a char-
itable organization While a client-donor may have 

clear ideas and intentions when making an endowed gift or other 
donation, if those wishes are not expressed and documented ap-
propriately, confusion may arise over the implementation of the 
charitable gift. When assisting a client-donor with an estate plan 
which includes a testamentary gift, an understanding of endow-
ments and the Uniform Prudent Management of Institutional 
Funds Act (UPMIFA) is important. 

What Is An Endowment?
An endowment is a permanent fund in which the principal is 
held in perpetuity and a certain percentage (i.e., the payout) is 
expended annually. A client-donor can make a gift by giving 
cash, securities or other assets to create an endowment, or con-
tribute to a charity’s preexisting endowment. 

Endowed gifts provide long-term sources of funding for chari-
table organizations. Once the client-donor’s endowment is 
established, or an endowed gift is made, the charitable organi-
zation will establish a fund or add the donation to an endowed 
fund and pay a !xed percentage of the fund’s annual value to 
the designated recipient or project each year. 

How Does An Endowment Work?
When a gift is made to a preexisting endowment, or is made to 
establish an endowment, the principal of the gift is invested for 
a total return in a portfolio of stocks, bonds or other investment 
assets in perpetuity. The charitable organization will then dis-
tribute a percentage (usually four to !ve percent) of the payout 
generated annually. Once the payout and administrative expens-
es are deducted, the excess earnings are returned to principal, 
which will enable the fund to grow and generate additional dis-
tributions in the future, hopefully keeping pace with in"ation. 
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particular purpose (e.g. visiting faculty) or program (e.g. optical 
sciences). It is common for large endowed gifts to be restrict-
ed because the client-donor may make a gift with a particular 
purpose in mind. A restricted endowed gift must be used based 
on the criteria speci!ed by the client-donor and frequently the 
charitable organization receiving a restricted gift will create 
a gift agreement for the client-donor to sign that outlines the 
speci!cations and restrictions placed on the gift. 

Establishing An Endowed Gift
Every charitable organization will have a minimum gift neces-
sary to establish an endowment. However, there is generally 
no minimum gift amount if a client-donor wishes to contrib-
ute to a preexisting endowment. An endowed fund is typically 
established through a gift of cash, stock or other liquid asset. 
Endowments may also be created through gift planning vehicles 
such as a bequest in an estate plan, or a life income gift (e.g. 
charitable gift annuity or charitable remainder trust). If the en-
dowed gift is a life income gift, then the charitable organization 
must wait until the death of the client-donor to use the remain-
der. This is a particularly important point to understand because 
there is a common misconception that a life income gift pro-
vides resources to the organization at the time the gift is made. 

What Is UPMIFA And Why Was It Adopted?
UPMIFA provides guidance to charitable organizations regard-
ing the management and investment of endowments and also 
imposes responsibilities with respect to the management and 
investment of such funds. Financial markets struggled over the 
past few years leaving many endowment funds “underwater” 
(i.e., the fair market value of the investments in a particular 
endowment fund was less than the original value of the gift). 
Before the adoption of UPMIFA, the amount a charitable or-
ganization could distribute from an underwater fund was lim-
ited. Today, among other updated rules governing endowments, 
under UPMIFA, an organization may distribute payout from a 
fund that is “underwater,” provided that doing so is prudent.

The adoption of UPMIFA replaced the Uniform Management 
of Institutional Funds Act (UMIFA). UPMIFA was enact-
ed in Arizona on September 15, 2008 as the Management of 
Charitable Funds Act (Ariz. Rev. Stat. §§ 10-11801 to -11805). 
The Act only applies to decisions made or actions taken regard-
ing charitable funds that were already in existence on September 
15, 2008, or made after that time. UPMIFA applies to charities 
organized as both charitable trusts and nonpro!ts; however, it 
does not apply to funds managed by trustees that are not chari-
ties. For this reason, the Act does not apply to trusts managed 
by corporate or individual trustees.

The law provides charitable organizations with guidelines to 
follow so that endowment funds are invested prudently, ensur-
ing they can sustain a charity’s current and future needs.

Assume a client-donor decides that he or she would like to en-
sure that a quali!ed charitable organization receives $1,000 
every year after his or her lifetime, and the organization dis-
tributes four percent of its endowment annually. In other words, 
the charity spends a !xed percentage of the endowment and any 
earnings over that percentage are reinvested in the fund for fu-
ture growth. 

To calculate the gift amount required to perpetuate a certain 
payout, divide the annual gift amount, $1,000, by the amount 
called for in the spending policy, four percent, and the total is 
$25,000. Assuming that market conditions do not cause annual 
earnings to "uctuate too much, contributing just $25,000 can 
continue a client-donor’s $1,000 annual gift in perpetuity (in 
today’s dollars).

The Differences Between A Restricted 
And Unrestricted Endowed Gift
An endowed gift that is unrestricted will enable a charitable or-
ganization to use the payout of the gift at its discretion and may 
be used for any purpose that ful!lls the mission of the organiza-
tion. Unrestricted endowed gifts are particularly valuable be-
cause they help the charitable organization’s endowment grow 
while also providing the organization with payout to be used 
towards current needs. For instance, an unrestricted gift to a 
general endowment that allows the charity to use the payout 
at its discretion will enable the charity to use the funds for the 
most pressing projects and programs.
 
An endowed gift is restricted when there are limitations placed 
on its use. Typically the client-donor making a restricted gift 
will specify criteria limiting the use of the endowed gift for a 
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Key Provisions In UPMIFA

 �� �4�V�Y�H�I�R�X���1�E�R�E�K�I�Q�I�R�X���E�R�H���-�R�Z�I�W�X�Q�I�R�X���S�J����
�� �)�R�H�S�[�Q�I�R�X���*�Y�R�H�W
�� �9�4�1�-�*�%���M�Q�T�S�W�I�W���E���Q�S�H�I�V�R�M�^�I�H���W�X�E�R�H�E�V�H���J�S�V���T�V�Y�H�I�R�X����
�� �M�R�Z�I�W�X�M�R�K�����8�L�I���%�G�X���S�Y�X�P�M�R�I�W���X�L�I���J�S�P�P�S�[�M�R�K���J�E�G�X�S�V�W���E���� ��
�� �G�L�E�V�M�X�]���W�L�S�Y�P�H���G�S�R�W�M�H�I�V���M�R���Q�E�O�M�R�K���M�R�Z�I�W�X�Q�I�R�X���H�I�G�M�W�M�S�R�W����
�� �E�R�H���V�I�U�Y�M�V�I�W���E���G�L�E�V�M�X�]���E�R�H���X�L�S�W�I���[�L�S���Q�E�R�E�K�I���E�R�H����
�� �M�R�Z�I�W�X���M�X�W���J�Y�R�H�W���X�S��

�� ������ �+�M�Z�I���T�V�M�Q�E�V�]���G�S�R�W�M�H�I�V�E�X�M�S�R���X�S���H�S�R�S�V���M�R�X�I�R�X���E�W����
�� �� �I�\�T�V�I�W�W�I�H���M�R���E���K�M�J�X���E�K�V�I�I�Q�I�R�X��

�� �S�T�I�V�E�X�M�S�R���S�J���X�L�I���T�V�Y�H�I�R�G�I���W�X�E�R�H�E�V�H�����8�L�I���%�G�X���W�X�E�X�I�W���X�L�E�X����
�� �X�L�I���G�L�E�V�M�X�E�F�P�I���M�R�W�X�M�X�Y�X�M�S�R���´�Q�E�]���E�T�T�V�S�T�V�M�E�X�I���J�S�V���I�\�T�I�R�H�M����
�� �X�Y�V�I���S�V���E�G�G�Y�Q�Y�P�E�X�I���W�S���Q�Y�G�L���S�J���E�R���I�R�H�S�[�Q�I�R�X���J�Y�R�H���E�W����
�� �X�L�I���M�R�W�X�M�X�Y�X�M�S�R���H�I�X�I�V�Q�M�R�I�W���X�S���F�I���T�V�Y�H�I�R�X���J�S�V���X�L�I���Y�W�I�W������
�� �F�I�R�I�À�X�W�����T�Y�V�T�S�W�I�W���E�R�H���H�Y�V�E�X�M�S�R���J�S�V���[�L�M�G�L���X�L�I���I�R�H�S�[����
�� �Q�I�R�X���J�Y�R�H���M�W���I�W�X�E�F�P�M�W�L�I�H���µ���8�L�I�V�I���E�V�I���W�I�Z�I�R���G�V�M�X�I�V�M�E���G�M�X�I�H����
�� �M�R���X�L�I���%�G�X���M�R�X�I�R�H�I�H���X�S���K�Y�M�H�I���X�L�I���M�R�W�X�M�X�Y�X�M�S�R���M�R���M�X�W���]�I�E�V�P�]����
�� �I�\�T�I�R�H�M�X�Y�V�I���H�I�G�M�W�M�S�R�W��

�� ������ �(�Y�V�E�X�M�S�R���E�R�H���T�V�I�W�I�V�Z�E�X�M�S�R���S�J���X�L�I���I�R�H�S�[�Q�I�R�X���J�Y�R�H��

�� ������ �8�L�I���T�Y�V�T�S�W�I�W���S�J���X�L�I���M�R�W�X�M�X�Y�X�M�S�R���E�R�H���X�L�I���I�R�H�S�[�Q�I�R�X����
�� �� �J�Y�R�H��

�� ������ �+�I�R�I�V�E�P���I�G�S�R�S�Q�M�G���G�S�R�H�M�X�M�S�R�W��

�� ������ �)�J�J�I�G�X���S�J���M�R�Á�E�X�M�S�R���S�V���H�I�Á�E�X�M�S�R��

�� ������ �8�L�I���I�\�T�I�G�X�I�H���X�S�X�E�P���V�I�X�Y�V�R���J�V�S�Q���M�R�G�S�Q�I���E�R�H���X�L�I����
�� �� �E�T�T�V�I�G�M�E�X�M�S�R���S�J���M�R�Z�I�W�X�Q�I�R�X�W��

�� ������ �3�X�L�I�V���V�I�W�S�Y�V�G�I�W���S�J���X�L�I���M�R�W�X�M�X�Y�X�M�S�R�����E�R�H

�� ������ �8�L�I���M�R�Z�I�W�X�Q�I�R�X���T�S�P�M�G�]���S�J���X�L�I���M�R�W�X�M�X�Y�X�M�S�R��

�� �&�I�J�S�V�I���X�L�I���%�G�X���[�E�W���E�H�S�T�X�I�H�����E���G�L�E�V�M�X�E�F�P�I���S�V�K�E�R�M�^�E�X�M�S�R����
�� �G�S�Y�P�H���S�R�P�]���W�T�I�R�H���X�L�I���E�Q�S�Y�R�X���S�J���T�E�]�S�Y�X���E�F�S�Z�I���X�L�I���Z�E�P�Y�I����
�� �S�J���G�S�R�X�V�M�F�Y�X�M�S�R�W���Q�E�H�I���X�S���X�L�I���J�Y�R�H���[�M�X�L�S�Y�X���M�R�G�V�I�E�W�I�W���S�V����
�� �H�I�G�V�I�E�W�I�W���H�Y�I���X�S���M�R�Z�I�W�X�Q�I�R�X���V�I�W�Y�P�X�W�����S�V���M�R�Á�E�X�M�S�R�����M���I�����X�L�I����
�� �L�M�W�X�S�V�M�G���H�S�P�P�E�V���Z�E�P�Y�I�
�����)�Z�I�R���M�J���X�L�I���S�V�K�E�R�M�^�E�X�M�S�R���[�E�W���M�R����
�� �V�I�E�P���R�I�I�H���S�J���J�Y�R�H�W�����M�X���G�S�Y�P�H���R�I�Z�I�V���W�T�I�R�H���F�I�P�S�[���X�L�I���T�E�]����
�� �S�Y�X���I�E�V�R�I�H�����8�S�H�E�]�����X�L�M�W���V�Y�P�I���R�S���P�S�R�K�I�V���I�\�M�W�X�W���Y�R�H�I�V����
�� �9�4�1�-�*�%�����-�R�W�X�I�E�H�����G�L�E�V�M�X�M�I�W���E�V�I���M�R�W�X�V�Y�G�X�I�H���X�S���J�S�G�Y�W���S�R���X�L�I����
�� �T�Y�V�T�S�W�I�W���E�R�H���R�I�I�H�W���S�J���X�L�I�M�V���S�V�K�E�R�M�^�E�X�M�S�R���E�R�H���T�V�E�G�X�M�G�I����
�� �T�V�Y�H�I�R�X���H�I�G�M�W�M�S�R�����Q�E�O�M�R�K���[�M�X�L���V�I�W�T�I�G�X���X�S���X�L�I���M�R�Z�I�W�X�Q�I�R�X�W����
�� �E�R�H���I�\�T�I�R�H�M�X�Y�V�I�W�����8�L�M�W���L�I�P�T�W���X�S���I�\�T�P�E�M�R���[�L�]���X�L�I�V�I���E�V�I����
�� �R�S���P�S�R�K�I�V���W�T�I�R�H�M�R�K���V�I�W�X�V�M�G�X�M�S�R�W���F�E�W�I�H���S�R���X�L�I���L�M�W�X�S�V�M�G�E�P����
�� �H�S�P�P�E�V���Z�E�P�Y�I�����9�4�1�-�*�%���M�R�G�P�Y�H�I�W���E�W���E�R���S�T�X�M�S�R�E�P���T�V�S�Z�M�W�M�S�R����
�� �E���T�V�I�W�Y�Q�T�X�M�S�R���S�J���M�Q�T�V�Y�H�I�R�G�I���M�J���E���G�L�E�V�M�X�]���W�T�I�R�H�W���Q�S�V�I����
�� �X�L�E�R���W�I�Z�I�R���T�I�V�G�I�R�X���S�J���E�R���I�R�H�S�[�Q�I�R�X���J�Y�R�H���M�R���E�R�]���S�R�I����
�� �]�I�E�V�����%�V�M� �̂S�R�E�·�W���E�H�S�T�X�M�S�R���S�J���9�4�1�-�*�%���H�S�I�W���R�S�X���M�R�G�P�Y�H�I���X�L�M�W����
�� �T�V�I�W�Y�Q�T�X�M�S�R���S�J���M�Q�T�V�Y�H�I�R�G�I��

 �� �1�S�H�M�À�G�E�X�M�S�R���S�J���6�I�W�X�V�M�G�X�M�S�R�W���S�R����
�� �'�L�E�V�M�X�E�F�P�I���*�Y�R�H�W
�� �-�R���E�R���I�Z�I�R�X���[�L�I�R���X�L�I���S�V�M�K�M�R�E�P���H�S�R�S�V���G�E�R�R�S�X���Q�S�H�M�J�]����
�� �S�V���V�I�P�I�E�W�I���X�L�I���V�I�W�X�V�M�G�X�M�S�R�W���S�R���L�M�W���S�V���L�I�V���I�R�H�S�[�I�H���J�Y�R�H�W������
�� �9�4�1�-�*�%���T�V�S�Z�M�H�I�W���W�I�Z�I�V�E�P���Q�I�X�L�S�H�W���S�J���Q�S�H�M�J�]�M�R�K���S�V����
�� �V�I�P�I�E�W�M�R�K���V�I�W�X�V�M�G�X�M�S�R�W�����*�S�V���J�Y�R�H�W���M�R���%�V�M� �̂S�R�E���X�L�E�X���E�V�I����
�� �Q�S�V�I���X�L�E�R���������]�I�E�V�W���S�P�H���E�R�H���L�E�Z�I���E���Z�E�P�Y�I���S�J���P�I�W�W���X�L�E�R����
�� �������������������9�4�1�-�*�%���T�V�S�Z�M�H�I�W���E���R�S�R���N�Y�H�M�G�M�E�P���T�V�S�G�I�W�W���J�S�V����
�� �X�L�I���V�I�P�I�E�W�I���S�V���Q�S�H�M�À�G�E�X�M�S�R���S�J���G�I�V�X�E�M�R���K�M�J�X���V�I�W�X�V�M�G�X�M�S�R�W������
�� �-�J���X�L�I���K�M�J�X���V�I�W�X�V�M�G�X�M�S�R�W���E�V�I���Y�R�P�E�[�J�Y�P�����M�Q�T�V�E�G�X�M�G�E�F�P�I������
�� �M�Q�T�S�W�W�M�F�P�I���S�V���[�E�W�X�I�J�Y�P�����X�L�I�]���Q�E�]���F�I���Q�S�H�M�À�I�H���W�S���P�S�R�K����
�� �E�W���X�L�I���T�V�S�T�I�V�X�]���M�W���Y�W�I�H���M�R���E���Q�E�R�R�I�V���X�L�I���G�L�E�V�M�X�E�F�P�I����
�� �S�V�K�E�R�M�^�E�X�M�S�R���V�I�E�W�S�R�E�F�P�]���H�I�X�I�V�Q�M�R�I�W���X�S���F�I���G�S�R�W�M�W�X�I�R�X����
�� �[�M�X�L���X�L�I���G�L�E�V�M�X�E�F�P�I���T�Y�V�T�S�W�I�W���I�\�T�V�I�W�W�I�H���M�R���X�L�I���K�M�J�X����
�� �M�R�W�X�V�Y�Q�I�R�X����

�È�X���Z�c�`�\�e�k�Ë�j���n�`�j�_�\�j���d�X�p���Y�\���m�X�^�l�\�#����
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Practical Considerations When Preparing 
A Client's Estate Plan, Which Includes An 
Endowed Or Restricted Gift To A Charity
Clients frequently express their philanthropic wishes. 
Oftentimes a client’s wishes may be vague, so time should be 
taken by the estate planning attorney or the charity to re!ne 
the stated purpose and nature of the bequest. Most charities 
have development of!cers to assist an attorney or his client-
donor in de!ning the bequest for the purpose of inclusion in 
an estate plan. This help includes providing testamentary lan-
guage to guide both the client-donor and his or her estate plan-
ning attorney. 

Under UPMIFA, a gift may not be used to establish or con-
tribute to a preexisting endowment unless the donor explicitly 
states that it is his or her intention to make an endowed gift 
at the time the donation is made. A donor’s heirs, legal repre-
sentative and/or personal representative do not have the author-
ity to re-direct a decedent’s gift to establish or contribute to an 
endowment without written proof of the donor’s wishes. It is 
imperative that the client-donor state their wishes in writing and 
use the word “endowment” and/or demonstrate intent through 
descriptions of how the gift should be used such as “in perpetu-
ity” or “without use of the principal,” if he or she wishes the gift 
be used to establish or contribute to an endowment.

Some basic inquiries in de!ning a charitable gift follow:

1. Identifying an endowment:

  If the client-donor states that the gift is to be an  
  endowed gift, does he or she want the bequest to  
  be restricted and used for a speci!c purpose such as  
  the Smith Family Memorial Endowed Scholarship  
  Fund, with the earned payout to be used annually  
  by the charity? Is the client-donor agreeable to  
  signing an endowment agreement with the charity  
  that includes speci!cations regarding the use of the  
  funds (e.g., scholarships to students majoring in  
  accounting with a minimum B average)?

  Sample language: “…(speci!c assets, amounts  
  remainder or percentage of the estate) to the (name  
  of charity) to establish the Smith Family Memorial  
  Endowed Scholarship Fund to bene!t the (name of  
  speci!c program or department).”

 2. Identifying a restricted gift:

  Does the client-donor want the bequest to be  
  exhausted by the charity over a period of years  
  (i.e. not an endowed gift)? 
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  Sample language: “…(speci!c assets, amounts  
  remainder or percentage of the estate) to (name of  
  charity) to be used for (name the purpose like cancer  
  research, or name the bene!tting unit like the English  
  Department).”

 3. Identifying an unrestricted gift:

  Is the client-donor willing to give the charity’s Board  
  discretion to determine the best use of the gift over a  
  period of years (i.e. not an endowed gift)?

  Sample language: “…(speci!c assets, amounts  
  remainder or percentage of the estate) to (name of  
  charity) to be used as determined by the (named  
  charities’) Board of Directors.”

Facilitating A Charitable Estate Gift And 
The Importance Of Legal Expertise
A large bequest that has not been designated as an endowment 
cannot be treated as such by the charity without evidence of 
the client-donor’s intention. Estate planning attorneys can play 
an important role assisting their client-donors when interfac-
ing with a charitable organization’s development staff. Careful 
thought should be put into what kind of gift is made and how 
to fund a charitable estate gift, such as an endowment. With 
speci!c knowledge of a client-donor’s !nancial background 
and general estate plan, an estate planning attorney can play a 
valuable role when it comes to helping a client-donor arrange 
a charitable estate gift. In order for a client-donor’s gift to be 
used in the fashion he or she wishes, it is critical that the estate 
planning attorney work together with the charitable organiza-
tion to assure that the language and conditions detailing the 
donation are documented properly and clearly convey a client-
donor’s intent.
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COMMENTS TO
Committee on Improving Probate Court Matters (ªCommitteeº)

FROM
Executive Council (ªExecutive Councilº) of the Probate and Trust Section  

of the State Bar of Arizona
The Probate and Trust Section is made up of some 700 
members of the State Bar of Arizona who practice princi-
pally in the probate and trust area of the law. A number of 
the members of the Section work in the guardianship and 
conservatorship area. The Executive Council is the elected 
leadership of the Probate and Trust Section and consists of 
ten members. The members of the Executive Council are 
from various areas in the State of Arizona. The members 
of the Executive Council have a broad background in the 
probate area. The Executive Council also has several advi-
sory members of the State Bar who have expertise in the 
probate area.

At its annual retreat in August, the Executive Council met 
and discussed the work of the Committee. The discussion 
touched on a number of areas of concern to the Committee. 
Based on this discussion, the Executive Council has several 
comments for the Committee to consider.

First and foremost, the Executive Council feels that the pri-
mary emphasis of any reform ideas should be on protecting 
the ward. In this connection, one of the major struggles for 
the judicial of®cers and the attorneys practicing in the area 
is ®nding the best guardian and conservator for a ward. 
While a trusted family member often serves this purpose, 
there are many cases in which the ward either has no fam-
ily or the ward needs protection from the ward's family 
members.

Consequently, the courts are often left with extremely dif-
®cult issues to resolve. These complex issues can arise in 
connection with lawsuits in which the guardian/conserva-
tor is accused of improper behavior or in lawsuits involv-
ing the issue of whether a guardianship/conservatorship 
should be changed or terminated. Sometimes these case 
are brought on behalf of parties who represent the ward, 
but sometimes they are also brought by outside parties. 
Unfortunately, it is not always easy for the judicial of®cer 
involved to immediately be aware of whether litigation is 
in fact bene®cial to the ward.

The Executive Council believes that there are several areas 
in which better protection can be made available to the 
ward. First, would be to provide the judicial of®cer with 
greater discretion to allocate legal fees among the litigat-

ing parties. This would allow the judicial of®cer after be-
coming aware of the totality of the circumstances to make a 
judgment allocating fees to the party or parties who are de-
termined to not be acting in the best interests of the ward.

Second, it would be very cost effective if contested matters 
in the guardianship/conservatorship area were assigned to 
Alternative Dispute Resolution (ADR) at a very early stage 
in the contest. ADR has been shown to be an effective way 
to resolve contested matters while decreasing the costs and 
fees associated with court litigation.

Third, it is believed that fees and costs could be better con-
trolled, if the guardian/conservator were required to pro-
duce reports to the Court on a more frequent basis than 
annually in those cases where the account of the ward suf-
fers signi®cant decreases in value as a result of litigation 
expenses or other expenses related to the care of the ward. 
This would allow the judicial of®cer to intervene to protect 
the ward at an earlier time frame in the hopes of reducing 
costs.

Fourth, it appears that much of the criticism of the cases in 
this area are the result of complex litigation. In years past, 
such complex litigation was routinely assigned from the 
commissioners to the presiding probate judge. This practice 
is not followed as it once was. It is suggested that the prac-
tice of routinely assigning complex litigation to the presid-
ing probate judge be reinstituted.

Fifth, the Executive Council believes that the probate area 
of the law is a specialized area. In other specialized areas 
of the law (e.g. bankruptcy, admiralty, taxation), judges 
are assigned to such matters for extended periods of time. 
Because judges and commissioners are rotated on a regular 
basis, continuity in continuing cases is lost and expertise 
is lost as the new persons assigned to the area must be 
brought up to speed on the special rules involved in the 
area. The Executive Council feels that allowing for longer 
rotations will provide the area with much needed continuity 
and expertise.

Finally, the Executive Council has concerns with respect to 
certain comments provided to this committee by a member 
of the public who happens to be an attorney who practices  
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in the area. The Executive Council has been supplied with 
these comments and the Executive Council does not believe 
that their views are representative of practitioners in the 
area. In particular the Executive Council has the following 
observations on the comments.

 1. It is proposed to allow the ward and family  
  members of the ward to be able to notice the conser- 
  vator/guardian at least once a year. The Executive  
  Council does not believe that this is in the best  
  interests of protecting the ward. Unfortunately, in  
  too many cases, the ward is in need of protection  
  from family members and the court appoints an  
  independent person or entity to provide that protec- 
  tion. If these same family members (either by them- 
  selves or by pressuring the incapacitated ward) were  
  allow to change the guardian/conservator, the  
  very protection sought would be defeated. The  
  Executive Council feels that if a current guardian  
  or conservator is not acting appropriately, this  
  should be brought to the attention of the court so  
  that appropriate steps may be taken.

 2. It is proposed to make ®nancial information  
  available to a broad class of persons. Mandating  
  that ®nancial information be given to a broad class  
  of persons will of course increase the expense to  
  the ward. Not only will this result in additional  
  expense, such a requirement might make informa- 
  tion available to the very persons who may be  
  exploiting the ward. Consequently, such a require- 
  ment would make it easier for persons to exploit a  
  ward without providing any additional protection  
  for the ward. Again, it is unfortunate that some- 
  times the people closest to the ward are the persons  
  who wish to take advantage of the ward. It would  
  be better practice to not make ®nancial information  
  generally available unless the court determines  
  that it is appropriate after considering any special  
  circumstances. In this manner the judicial of®cer  
  can make sure that information is only available to  
  the extent it would bene®t the ward. The Court  
  could also control expensive ®shing expeditions into  
  the ward's affairs.

 3. It is proposed to eliminate ARS 14-5652 relating to  
  the derivative ®duciary duty of an attorney for the  
  ®duciary. The statute was the effort of a number  
  of persons who worked on the Arizona Trust Code.  
  The Arizona statute in this regard merely puts  
  Arizona in compliance with the majority of other  
  states with respect to this issue.

 4. It is proposed to place ¯at fees on Guardian  
  ad Litems. Current Arizona law requires that the  
  fees of a guardian ad litem be reasonable. The  
  guardian ad litem must submit any fees to the Court  
  for approval. Price ®xing never works and any  
  attempt to set fees below a reasonable amount  
  is merely trying to ®x prices. Price ®xing just leads  
  to a shortage of the supply of the item ®xed (here  
  the number of quali®ed attorneys who will accept  
  such work). The proposal will not result in better  
  protection for the ward, but instead will leave  
  wards with the least quali®ed inexperienced attor- 
  neys who may be willing to work for less than a  
  reasonable fee. Furthermore, it makes no sense to  
  provide for ®xed fees less than a reasonable fee for  
  GALs and to allow court appointed counsel to  
  receive reasonable compensation.

 5. It is proposed that the Code of Conduct for ®ducia- 
  ries not be watered down. The Executive Counsel  
  agrees that there is no reason to water down the Code  
  of Conduct. However, the proposed ®x is to allow the  
  ward and the ward's family more say in changing a  
  guardian/conservator. For the reasons stated in num- 
  ber 1, the Executive Council feels that the proposed ®x  
  would be detrimental to the ward. The proposed ®x  
  has nothing to do with having the court apply the  
  Code of Conduct as appropriate considering any spe- 
  cial circumstances that may exist.

 6. The commentator feels that the current court system is  
  failing protected persons in Arizona. While there have  
  been a few highly publicized cases, the overwhelm- 
  ing number of protection proceedings experience no  
  problems. The system may need to be tweaked from  
  time to time and better ways to handle matters should  
  constantly be reviewed. However, in a free society, the  
  courts operate publicly and are subject to the scrutiny  
  of the people and the press. This ultimately is the pro- 
  tection that our society has against abuse. Furthermore,  
  the Executive Council experience has not found that  
  there is a con¯ict created by the attorneys who vol- 
  unteer their time to act as pro tem judges. The persons  
  who so serve are only allowed to serve for very limited  
  periods of time so that there is little danger of obtain- 
  ing any personal bene®t from such service.
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With its !rst anniversary of enactment upon 
us, Arizona Revised Statutes section 14-
10819 remains a mysterious and somewhat 

controversial provision. Commonly referred to as decanting, 
section 14-10819 grants a trustee, under certain circumstanc-
es, the power to transfer assets from one trust to another.

The earliest decanting statute was enacted in 1992 by 
the State of New York. Nine additional states have since 
enacted statutes that can be characterized as granting a 
trustee power to decant (as of a recent survey): Alaska, 
Arizona, Delaware, Florida, Nevada, New Hampshire, 
North Carolina, South Dakota, and Tennessee. A decant-
ing statute generally permits a trustee who has discretion 
to distribute trust principal to exercise statutory discretion 
to transfer such principal to a new trust. The new trust 
would have terms, conditions, and/or trustees that are dif-
ferent from the original trust. Most often the statutes will 
apply to trusts existing prior to the enactment date as well 
as trusts created since that time.

Arizona’s decanting statute reads in its entirety as follows:

14-10819. Trustee’s special power to appoint to other 
trust

A. Unless the terms of the instrument expressly  
 provide otherwise, a trustee who has the  
 discretion under the terms of a testamentary  
 instrument or irrevocable inter vivos agreement  
 to make distributions, regardless of whether a  
 standard is provided in the instrument or agree- 
 ment, for the bene!t of a bene!ciary of the  
 trust may exercise without prior court approval  
 the trustee’s discretion by appointing part or  
 all of the estate trust in favor of a trustee of a  
 trust under an instrument other than that under  
 which the power to make distributions was  
 created if the exercise of this discretion:

 1. Does not reduce any !xed nondiscretionary  
  income payment to a bene!ciary.
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2. Does not alter any nondiscretionary annuity  
  or unitrust payment to a bene!ciary.

 3. Is in favor of the bene!ciaries of the trust.

 4. Results in any ascertainable standard appli- 
  cable for distributions from the trust being  
  the same or more restrictive standard appli- 
  cable for distributions from the recipient trust  
  when the trustee exercising the power described  
  in this subsection is a possible bene!ciary  
  under the standard. 

 5. Does not adversely affect the tax treatment  
  of the trust, the trustee, the settlor or the  
  bene!ciaries.

 6. Does not violate the limitations on validity  
  under sections 14-2901 and 14-2905 [regard- 
  ing non-vested interests and the rule against  
  perpetuities].

 B. This section applies to a trust governed by the  
  laws of this state, including a trust whose gov- 
  erning jurisdiction is transferred to this state.

 C. The exercise of the power to invade the principal  
  of a trust under subsection A of this section is  
  considered to be the exercise of a special power  
  of appointment.

 D. The trustee, in the trustee’s sole discretion, prior  
  to or after the exercise of the trustee’s discretion  
  under this section, may request the court to  
  approve the exercise.

There are a variety of reasons why the exercise of the Arizona 
decanting power might be desirable. Here are just a few  
examples:

!  Correct a drafting error within an irrevocable trust.

!  Alter the trusteeship.

!  Modify bene!cial interests or method of distribution.

!  Change administrative provisions.

!  Deal with unanticipated changes in tax law.

!  Address changes in a settlor’s tax objectives.

!  Convert a trust to a special needs trust.
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Some questions raised in connection with this relatively new 
statute include:

 1. Can the decanting power be exercised in favor of  
  a single bene!ciary, to the exclusion of (or with  
  diminution in bene!ts for) other named bene!cia- 
  ries? (“for the bene!t of a bene!ciary of the trust”  
  and “in favor of the bene!ciaries of the trust”)

 2. May decanting be accomplished on a non-pro rata  
  basis? (“appointing part or all of the estate trust”)  
  (Cf. A.R.S. § 14-10816(22).)

 3. In the context of the requirement that the discre- 
  tion exercised “not adversely affect the tax treat 
  ment of the trust, the trustee, the settlor or the  
  bene!ciaries”, how can this be clearly established?  
  Take a situation in which a trustee decants from a  
  non-grantor trust to a grantor trust. At !rst glance  
  this would appear to create adverse tax treatment  
  for the settlor. What if the settlor does not person- 
  ally regard such tax treatment as being adverse to  
  him or her, and instead considers it to be part of  
  a more holistic and advantageous tax planning  
  strategy?

 4. What if the exercise of the decanting power would  
  delay vesting beyond the rule against perpetuities  
  period (as measured from the point in time that the  
  original trust became irrevocable)—commonly  
  referred to as the Delaware Tax Trap? A similar tax  
  trap exists in connection with Arizona’s perpetuity  
  trust planning possibilities, or the ability of a  
  powerholder or !duciary to extend a perpetuities  
  period via the exercise of a decanting power,  
  merger power, or similar mechanism. (See IRC §  
  2041(a)(3).) Additionally, extending the term of  
  an exempt (or partially exempt) post-1986 trust  
  for generation-skipping transfer tax purposes is  
  problematic.

Possible alternatives to decanting under A.R.S. § 14-10819 
include, document-based decanting (where the decanting 
power is provided for in the governing instrument), trust 
modi!cation (see A.R.S. § 14-10410 et seq.), trust merger 
(see A.R.S. § 14-10417), and document-based trustee pow-
ers to amend (where the trustee is independent of the settlor 
and bene!ciaries).
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SAVE THE DATE  
Upcoming Probate & Trust CLE Offerings
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JAMES W. RYAN ± CHAIR
Mr. Ryan is a founding partner of Frazer Ryan Goldberg & Arnold 
LLP and has served as its Managing Partner for the last 19 years. 
His practice is focused on sophisticated estate planning and rep-
resentation of the closely-held business owner, assisting them in 
corporate transactional, business and tax planning matters.

Mr. Ryan has been certi®ed as a specialist in Estate and Trust Law 
by the Arizona Board of Legal Specialization since the inception 
of certi®cation of this specialty in Arizona. He is a past chairman 
of the Estate and Trust Advisory Commission for the State Bar of 
Arizona ± administering the annual certi®cation test for applicants 
in Estate and Trust Law Specialty and served on the Commission 
for seven years. 

For the past 4 years Mr. Ryan has served as the chairman of the 
Arizona Trust Code subcommittee to the Probate and Trust Sec-
tion of the State Bar of Arizona and was elected to the Probate and 
Trust Section Executive Council in 2007. The Arizona Trust Code 

Probate  
& Trust 

Executive 
Council

project successfully concluded with passage of the law unani-
mously in both the House and Senate and the new law became 
effective January 1, 2009. 

He has lectured numerous times for the State Bar of Arizona, the 
Maricopa County Bar Association, the Arizona Society for CPAs, 
the Phoenix Tax Workshop, Arizona State University, the National 
Business Institute, the Arizona State Bar Convention and numer-
ous Estate Planning Study Groups.

Mr. Ryan graduated from the University of Iowa with a Bachelors 
degree in Business Administration in 1971 and from Arizona State 
University College of Law in 1974.

Mr. Ryan was elected a Fellow of the American College of Trust 
and Estate Counsel in 2004.

winter 2011 update



�^�U�b�i�U�f�m���&�$�%�% �d�f�c�V�U�h�Y�������h�f�i�g�h���`�U�k���b�Y�k�g �%�-

GREGORY A. CYGAN ± TREASURER
Greg has been a member of the Probate and Trust Executive 
Council for over 3 years. During these three years, Greg has or-
ganized, chaired and co-chaired several State Bar CLE programs. 
In addition to being a member of the State Bar of Arizona, Greg 
is a Certi®ed Trust and Financial Advisor. As a Vice President and 
Senior Trust Relationship Manager in the Phoenix of®ce of North-
ern Trust, NA, Greg is responsible for administering large complex 
trust relationships for individuals and families.

KENNETH J. PEACE ± SECRETARY
Kenneth J. Peace has been an attorney with the law ®rm Braun 
Siler Kruzel PC since 2006 and has been providing quality legal 
services to clients since 1997. Ken has a wide array of general 
civil litigation experience ranging from small business disputes to 
multi-billion dollar complex accounting/legal malpractice cases.  

Prior to graduating from law school, Ken traded ®xed income se-
curities for the largest clearing ®rm on Wall Street. Ken's trading 
and prior legal experience has given him a foundation to under-
stand complex ®nancial and accounting issues. Ken's primary fo-
cus has shifted over the years to now focusing primarily on estate, 
probate, and trust litigation. His legal success stems from the fact 
that he educates, counsels, and guides each client through the 
litigation process so they can make informed decisions. Ken takes 
pride in building strong relationships with his clients. He not only 
understands the law, but also understands his clients as well as 
their present and future goals and concerns.

Ken is an active member of the Arizona community and serves as 
an of®cer of the Probate and Trust Section Executive Council for 
the State Bar of Arizona. He is a member of Valley Estate Planners, 
East Valley Estate Planning Counsel, Scottsdale Bar Association, 
and The Central Arizona Estate Planning Council. Ken is also on 
the Continuing Legal Education Committee of the Arizona Com-
munity Foundation.

Like many other Arizonans, Ken was born and raised in Chicago 
Illinois. He received his B.S. degree with high honors from the Uni-
versity of Illinois in ®nance and his J.D. from De Paul University.  
He is a member of the Illinois State Bar, the State Bar of Arizona, 
the District Court of Arizona, and the San Carlos Apache Tribal Bar 
Association.

Ken is married and has two children. He enjoys playing his guitar, 
scuba diving and spending time with his family.

DAVID L. CASE  ± IMMEDIATE PAST CHAIR
David has been a member of the Probate and Trust Section Execu-
tive Council of the State Bar of Arizona for over three years. During 
his time on the Council he served as Secretary for two years, and 
has participated in numerous legislative and CLE activities for the 
Council. He has organized and chaired, and been a presenter, for 

several State Bar CLE programs. He also assisted in ®nalizing the 
new Arizona Trust Code enacted by the Arizona Legislature, most 
all of which was made effective January 1, 2009.

David is an equity shareholder at the Phoenix ®rm of Tiffany & 
Bosco, P.A. He is a Fellow in the American College of Trust & Es-
tate Counsel and is listed in Best Lawyers in America and South-
west Super Lawyers. He is a licensed attorney in both Arizona and 
California, and also admitted to practice before the United States 
Supreme Court and United States Tax Court.

ANA PEREZ-ARRIETA ± MEMBER
Ana Perez-Arrieta is an attorney at the law ®rm of Snell & Wilmer 
LLP. Her practice is concentrated in the areas of estate planning, 
probate, trust and estate administration, and guardianship and 
conservatorships. This is her second year on the Executive Com-
mittee of the Probate and Trust Section of the State Bar of Arizona.

WILLIAM M. CONWAY ± MEMBER
William M. Conway is a partner in the Tucson ®rm of Phillips, 
Moeller & Conway, PLLC, where he limits his practice to tax, busi-
ness and estate planning transactions. Will received his Bachelor 
of Science degree in Accounting from the University of Arizona. 
He also earned his Juris Doctorate, cum laude, from the Univer-
sity of Arizona College of Law. Will is a frequent speaker at the 
Tucson Tax Study Group, a lecturer at various State Bar of Arizona 
seminars and an adjunct assistant professor at the University of 
Arizona College of Law, where he co-teaches courses on Taxation 
of Estates and Gifts and Estate Planning.

LARRY DEASON ± MEMBER
Larry Deason is a sole practitioner and is the only member of the 
Council from outside of Maricopa and Pima Counties. His practice 
is focused in the areas of Estate Planning and Trust Administration.
Larry is a Fellow of the American Academy of Estate Planning 
Attorneys www.deasonlaw.com/academy-fellows.htm. He 
was awarded his JD from Arizona State University College of Law 
in 1971 and admitted to the State Bar of Arizona in the same year. 
He is serving his second term on the Council.

T. JAMES LEE ± MEMBER
James serves as a voting member of the Probate and Trust Ex-
ecutive Council of the State Bar of Arizona. He lectures on tax, 
trust and estate topics and also serves on the State Bar's Estate 
and Trust Advisory Commission.

Mr. Lee is a director and shareholder of the law ®rm of Fennemore 
Craig, P.C., in its Phoenix of®ce. He is licensed to practice law in 
Arizona and Utah, and is certi®ed as a Trust and Estate Specialist 
by the State Bar of Arizona. He is a Fellow in the American College 
of Trust & Estate Counsel and is listed in Best Lawyers in America 
and Southwest Super Lawyers.

Probate & Trust Executive Council
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ANGELA C. MOORE ± MEMBER / NEWSLETTER EDITOR
Angela C. Moore is in private practice with her sister, Annalisa 
Moore Masunas. Angela was admitted to the practice of law in 
Arizona in December of 1999, and started practicing law with an 
emphasis in estate planning in July of 2000. Angela is on the Pro-
bate and Trust Executive Council (2008-2011). She handled the 
June of 2009 CLE with Greg Cygan. Angela is now in charge of es-
tablishing and running the newsletter for this section. Angela was 
awarded the Young Lawyer's Division Community Service Award 
in 2005 at the annual state bar convention. In addition, she was 
named as the Outstanding Pro Bono Attorney in August of 2006 
from the Volunteer Lawyers Program.

MARK J. THEUT ± MEMBER
Mark J. Theut was born in Detroit Michigan and graduated from 
the University Of Detroit School Of Law. He was admitted to the 
State Bar Of Michigan in 1979, State Bar of Florida in 1980 and 
the State Bar Of Arizona in 1981. He opened his ®rst law of®ce in 
Michigan in 1979 and practiced there until he moved to Phoenix, 
Arizona where he opened an of®ce on February 1, 1982. He is a 
partner at Theut, Theut & Theut, P.C. where he practices Probate 
and Elder Law with his three brothers. He is a past member of the 
Elder Law & Mental Health Section of the State Bar Of Arizona; is 
a member of the National Academy Of Elder Law Attorneys and is 
currently the Chair of the Estate Planning, Probate, & Trust Section 
of the Maricopa County Bar Association. 

LAUREN GARNER
LIAISON±UNAUTHORIZED PRACTICE OF LAW COMMITTEE
Lauren Garner, a partner with Jaburg & Wilk, P.C., became a 
member of the Executive Council in 2006 and served as a voting 

member of the Council until June, 2009. During her tenure on 
the Council, Lauren organized and/or spoke at several seminars, 
including the State Bar Convention seminar. She also partici-
pated in and spoke at the 2009 CLE by the Sea probate presen-
tation. Lauren participated with other attorneys in the drafting 
and passage of changes to A.R.S. §46-456. Lauren practices 
in the area of probate and trust litigation and guardianships/
conservatorships.

Lauren graduated from Smith College in 1979 and from the Uni-
versity of Florida College of Law in 1981. She was admitted to the 
Florida Bar in 1982 and was admitted to the State Bar of Arizona 
in 1999.

ROGER D. CURLEY ± LEGISLATIVE LIAISON
Roger D. Curley, a partner in the ®rm of Curley & Allison, LLP., is 
a past chair of PATEC from 1998-1999, and has served as legis-
lative liaison for PATEC since 1999. The legislative liaison is ap-
pointed by the Chair of PATEC with responsibilities that include; 
advising PATEC with respect to pending legislation that may af-
fect members of the Section and assisting PATEC with respect to 
securing passage of legislation that has been approved by PATEC 
and the State Bar of Arizona Board of Governors. Liaison duties 
may include assisting the legislature in understanding and writing 
such legislation and testifying before legislative committees as-
signed to any such legislation.

TERI YEATES ± SECTION ADMINISTRATOR
Teri works at State Bar of Arizona as a Section Administrator 
which includes the Probate & Trust Section.

Probate & Trust Executive Council
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