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The Arizona Supreme Court's Committee on Improving Probate
Court Matters is currently soliciting comments from the public
regarding suggested improvements to Arizona's method of
establishing and overseeing guardianships and
conservatorships for vulnerable and incapacitated persons.
Specifically, the commitiee wishes to receive information
regarding probiems encountered or observed in guardianship or
conservatorship cases and any suggested solutions. The
committee is not investigating the probate court or any particular
case, however, and asks that people refrain from making
comments that identify particular case names, numbers, or
persons involved in those cases. Persons wishing to comment
can do so online by accessing the committee’s website,
www.azcourts.gov/pce, and clicking on “Feedback Form” on the
left side of the webpage. The site will then guide you on how to
submit your comments. Comments may also be mailed to:
Arizona State Court Building c/o Committee on improving
Probate Matters, 1501 W. Washington, Suite 104, Phoenix, AZ,
85007.
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Edited by JAN BERNARDINI & JOHN WOOBS

te planning attorneys may play a critical role iandowed gifts provide long-term sources of funding for chari-
facilitating a client-donor’s testamentary gift to a chatable organizations. Once the client-donor’'s endowment is
le organization While a client-donor may havestablished, or an endowed gift is made, the charitable organi-
clear ideas and intentions when making an endowed gift or othation will establish a fund or add the donation to an endowed
donation, if those wishes are not expressed and documenteduxst and pay a !xed percentage of the fund’s annual value to
propriately, confusion may arise over the implementation of tHe designated recipient or project each year.
charitable gift. When assisting a client-donor with an estate plan

which includes a testamentary gift, an understanding of endqwy-
ments and the Uniform Prudent Management of Instituti J\%‘OW DQeS AN End(_)\(vment WOI'k?
Funds Act (UPMIFA) is important. hen_a gift is made to a preeX|§t|qg endowme.nt., oris made to
establish an endowment, the principal of the gift is invested for
a total return in a portfolio of stocks, bonds or other investment
What Is An Endowment? assets in perpetuity. The charitable organization will then dis-
An endowment is a permanent fund in which the principaltigoute a percentage (usually four to !ve percent) of the payout
held in perpetuity and a certain percentage (i.e., the payougéserated annually. Once the payout and administrative expens-
expended annually. A client-donor can make a gift by givimg are deducted, the excess earnings are returned to principal,
cash, securities or other assets to create an endowment, arwbith will enable the fund to grow and generate additional dis-
tribute to a charity’s preexisting endowment. tributions in the future, hopefully keeping pace with in"ation.
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The law provides charitable organizations with guideline
follow so that endowment funds are invested prudently, en
ing they can sustain a charity’s current and future needs.

Assume a client-donor decides that he or she would like tg
sure that a qualiled charitable organization receives $1
every year after his or her lifetime, and the organization
tributes four percent of its endowment annually. In other wo
the charity spends a !xed percentage of the endowment an
earnings over that percentage are reinvested in the fund f
ture growth.

To calculate the gift amount required to perpetuate a ce
payout, divide the annual gift amount, $1,000, by the am
called for in the spending policy, four percent, and the tot

$25,000. Assuming that market conditions do not cause anrfitif

earnings to "uctuate too much, contributing just $25,000
continue a client-donor’s $1,000 annual gift in perpetuity
today’s dollars).

5 particular purpose (e.qg. visiting faculty) or program (e.g. optical
ssoiences). It is common for large endowed gifts to be restrict-
ed because the client-donor may make a gift with a particular
purpose in mind. A restricted endowed gift must be used based
) en-the criteria speciled by the client-donor and frequently the
Ofiaritable organization receiving a restricted gift will create
des-gift agreement for the client-donor to sign that outlines the
répecilcations and restrictions placed on the gift.
d any

"Ptablishing An Endowed Gift

Every charitable organization will have a minimum gift neces-
5@y to establish an endowment. However, there is generally
S minimum gift amount if a client-donor wishes to contrib-
to a preexisting endowment. An endowed fund is typically
blished through a gift of cash, stock or other liquid asset.
cEpdowments may also be created through gift planning vehicles
(ﬁych as a bequest in an estate plan, or a life income gift (e.g.

charitable gift annuity or charitable remainder trust). If the en-

dowed gift is a life income gift, then the charitable organization

4

. ( — must wait until the death of the client-donor to use the remain-
. <E;FN PF L I >@ \K _| | der. This is a particularly important point to understand because
=fi Xe XeelXcG\jghkYXK\fekfthérpiss chmmen misconception that a life income gift pro-
( g ) Ho vides resources to the organization at the time the gift is made.
) # , T _ ) # , LI ]
o +|| What Is UPMIFA And Why Was It Adopt
: ( ) 2 UPMIFA provides guidance to charitable organizations regard-
("# ), "#""|' ing the management and investment of endowments and also
) o _ ) #' imposes responsibilities with respect to the management and
’ ’ investment of such funds. Financial markets struggled over the
,H®H (#),"'#''Past few years leaving many endowment funds “underwater”
gk X +%' \e[fnd\ek jg\e['e” c\m\c# ), k‘Qi‘?" 5&18 fﬁ'%@ gt,\/agqg QfdtPFe'QV?ﬁtm?Eﬁs ea}%ﬁ?'ml '
endowment fund was less than the original value of the gift).

glig\kIXc * k%

The Differences Between A Restrict
And Unrestricted Endowed Gift

An endowed gift that is unrestricted will enable a charitable
ganization to use the payout of the gift at its discretion and
be used for any purpose that fulllls the mission of the organ
tion. Unrestricted endowed gifts are particularly valuable
cause they help the charitable organization’s endowment
while also providing the organization with payout to be u
towards current needs. For instance, an unrestricted gift
general endowment that allows the charity to use the pe
at its discretion will enable the charity to use the funds for
most pressing projects and programs.

An endowed gift is restricted when there are limitations pla
on its use. Typically the client-donor making a restricted

Before the adoption of UPMIFA, the amount a charitable or-
é@gization could distribute from an underwater fund was lim-
ted. Today, among other updated rules governing endowments,
under UPMIFA, an organization may distribute payout from a
dund that is “underwater,” provided that doing so is prudent.
may
izehe adoption of UPMIFA replaced the Uniform Management
bef Institutional Funds Act (UMIFA). UPMIFA was enact-
gedvin Arizona on September 15, 2008 as the Management of
sé&haritable Funds Act (Ariz. Rev. Stat. 8§ 10-11801 to -11805).
tdh& Act only applies to decisions made or actions taken regard-
yimgt charitable funds that were already in existence on September
the, 2008, or made after that time. UPMIFA applies to charities
organized as both charitable trusts and nonprolts; however, it
does not apply to funds managed by trustees that are not chari-
ciiels. For this reason, the Act does not apply to trusts managed
glfy corporate or individual trustees.

will specify criteria limiting the use of the endowed gift fo

a
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Key Provisions In UPMIFA
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Practical Considerations When Preparingal

A Client's Estate Plan, Which Includ
Endowed Or Restricted Gift To A Ci

philanthropic  wish

Clients frequently express their
Oftentimes a client’s wishes may be vague, so time shou
taken by the estate planning attorney or the charity to r

mple language’...(specilc assets, amounts
mainder or percentage of the estate) to (hame of
es Afﬂarity) to be used for (name the purpose like cancer
]arit pesearch, or name the beneltting unit like the English

es. epartment).”

d be
sine3- ldentifying an unrestricted gift:

the stated purpose and nature of the bequest. Most charities |s the client-donor willing to give the charity’s Board

have development oflcers to assist an attorney or his cl
donor in de!ning the bequest for the purpose of inclusio

an estate plan. This help includes providing testamentary

guage to guide both the client-donor and his or her estate
ning attorney.

Under UPMIFA, a gift may not be used to establish or ¢

tribute to a preexisting endowment unless the donor expli

states that it is his or her intention to make an endowed
at the time the donation is made. A donor’s heirs, legal re

sentative and/or personal representative do not have the a
ity to re-direct a decedent’s gift to establish or contribute t
endowment without written proof of the donor’s wishes. |
imperative that the client-donor state their wishes in writing

use the word “endowment” and/or demonstrate intent throu@fh
descriptions of how the gift should be used such as “in perj

ent-
nin

discretion to determine the best use of the gift over a
period of years (i.e. not an endowed gift)?

pl;l:}_ Sample language!...(specilc assets, amounts
remainder or percentage of the estate) to (name of
charity) to be used as determined by the (named
charities’) Board of Directors.”

on-

citly

¢acilitating A Charitable Estate Gift And
Prhe Importance Of Legal Expertise

y Adarge bequest that has not been designated as an endowment
i g@@nnot be treated as such by the charity without evidence of
ale client-donor’s intention. Estate planning attorneys can play
important role assisting their client-donors when interfac-
»dflg with a charitable organization’s development staff. Careful

ity” or “without use of the principal,” if he or she wishes the gifought should be put into what kind of gift is made and how

be used to establish or contribute to an endowment.

Some basic inquiries in delning a charitable gift follow:

1. Identifying an endowment:

If the client-donor states that the gift is to be an
endowed gift, does he or she want the bequest to
be restricted and used for a specilc purpose such
the Smith Family Memorial Endowed Scholarship
Fund, with the earned payout to be used annually
by the charity? Is the client-donor agreeable to
signing an endowment agreement with the charity
that includes speci!cations regarding the use of th
funds (e.g., scholarships to students majoring in
accounting with a minimum B average)?

Sample language’...(speci!c assets, amounts

remainder or percentage of the estate) to the (name

of charity) to establish the Smith Family Memorial
Endowed Scholarship Fund to benelt the (name o
specilc program or department).”

Identifying a restricted gift:

Does the client-donor want the bequest to be
exhausted by the charity over a period of years
(i.e. not an endowed gift)?

to fund a charitable estate gift, such as an endowment. With
specilc knowledge of a client-donor’s !nancial background
and general estate plan, an estate planning attorney can play a
valuable role when it comes to helping a client-donor arrange
a charitable estate gift. In order for a client-donor’s gift to be
used in the fashion he or she wishes, it is critical that the estate
planning attorney work together with the charitable organiza-
tion to assure that the language and conditions detailing the
AJonation are documented properly and clearly convey a client-
donor’s intent.

endnotes
The following sources were used in the research of this article. For addi
information on Endowments and UPMIFA please see:

4HE 5NIFORM ORUDENT -ANAGEMENT OF )

IRIZONA S VERSION OF 50-)&! TITLED THH
can be found at Ariz. Rev. Stat. 88 10-11801 to -11805 (2008).
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What Will They Think Of Skept@mber 8, 2008.

I'" 1 #,% ORESENTATION BY UMRIAKan# RRMVERAR
The Law of Endowm&eistember 12, 2008.
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Charitable Giving .EW 90RK *OHN 7ILEY 30ON{
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COMMENTS TO
Committee on Improving Probate Court Matters ((Committee®)

FROM
Executive Council (3Executive Council®) of the Probate and Trust Section
of the State Bar of Arizona

The Probate and Trust Section is made up of somiegrparties. This would allow the judicial of®cer after
members of the State Bar of Arizona who practice primoing aware of the totality of the circumstances to m
pally in the probate and trust area of the law. A numhbedgment allocating fees to the party or parties who ar
the members of the Section work in the guardianshipeamihed to not be acting in the best interests of the w
conservatorship area. The Executive Council is the elected g

leadership of the Probate and Trust Section and const&S5d, it would be very cost effective if contested m
ten members. The members of the Executive Count|tBfeguardianship/conservatorship area were assign
from various areas in the State of Arizona. The mefhljgfaative Dispute Resolution (ADR) at a very early
of the Executive Council have a broad background {R #g contest. ADR has been shown to be an effectiv
probate area. The Executive Council also has severdf &g%f!ve contested matters while decreasing the cost
sory members of the State Bar who have expertise ig&h@ssociated with court litigation.

probate area. Third, it is believed that fees and costs could be bette

At its annual retreat in August, the Executive Counclf#gg: if the guardian/conservator were required to
and discussed the work of the Committee. The discG&&§8r€Ports to the Court on a more frequent basis
touched on a number of areas of concern to the Comlifally in those cases where the account of the war

Based on this discussion, the Executive Council has E&vefigni®cant decreases in value as a result of liti
comments for the Committee to consider. expenses or other expenses related to the care of the

This would allow the judicial of®cer to intervene to pr
First and foremost, the Executive Council feels that thieepvirard at an earlier time frame in the hopes of redu
mary emphasis of any reform ideas should be on protecstsy
the ward. In this connection, one of the major struggles for —
the judicial of®cers and the attorneys practicing in thé QH&Y), it appears that much of the criticism of the cas
is ®nding the best guardian and conservator for a Wifdrea are the result of complex litigation. In years
While a trusted family member often serves this purgi§de,complex litigation was routinely assigned from
there are many cases in which the ward either has n&faRfissioners to the presiding probate judge. This pr

ily or the ward needs protection from the ward's famiipt followed as it once was. It is suggested that the
members. tice of routinely assigning complex litigation to the pr

ing probate judge be reinstituted.
Consequently, the courts are often left with extremel

dif-
®cult issues to resolve. These complex issues can éﬁg'é fhe Executive Council believes that the probate
connection with lawsuits in which the guardian/cons@h/he 1aw is a specialized area. In other specialized
tor is accused of improper behavior or in lawsuits ifRoi2€ 1aw (e.g. bankruptcy, admiralty, taxation), jud
ing the issue of whether a guardianship/conservatdi&hipssigned to such matters for extended periods of
should be changed or terminated. Sometimes thes&g§ebse judges and commissioners are rotated on ar
are brought on behalf of parties who represent the W&RIS: continuity in continuing cases is lost and exp
but sometimes they are also brought by outside pdfilSt as the new persons assigned to the area mu
Unfortunately, it is not always easy for the judicial ofésgeght up to speed on the special rules involved i

involved to immediately be aware of whether litigatiét§8- The Executive Council feels that allowing for |
in fact bene®cial to the ward. rotations will provide the area with much needed conti

and expertise.
The Executive Council believes that there are several areas
in which better protection can be made available td=ithedly, the Executive Council has concernsspétt e
ward. First, would be to provide the judicial of®cer ceitiain comments provided to this committee bylzeme
greater discretion to allocate legal fees among the lit§dte public who happens to be an attorney wtiwesa
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in the area. The Executive Council has beerdsuitplie , L
these comments and the Executive Council dagienet b 4- It iS proposed to place at fees on Guardf@in

that their views are representative of practitioméne
area. In particular the Executive Council hafiahént
observations on the comments.

1.

ad Litems. Current Arizona law requires that
fees of a guardian ad litem be reasonable.
guardian ad litem must submit any fees to the C
for approval. Price ®xing never works and
It is proposed to allow the ward and family attempt to set fees below a reasonable amo
members of the ward to be able to notice the conser- is merely trying to ®x prices. Price ®xing just |
vator/guardian at least once a year. The Executiveto a shortage of the supply of the item ®xed (
Council does not believe that this is in the best the number of quali®ed attorneys who will ac
interests of protecting the ward. Unfortunately, in such work). The proposal will not result in be
too many cases, the ward is in need of protection protection for the ward, but instead will lea
from family members and the court appoints an wards with the least quali®ed inexperienced a
independent person or entity to provide that protec- neys who may be willing to work for less tha
tion. If these same family members (either by them- reasonable fee. Furthermore, it makes no sen
selves or by pressuring the incapacitated ward) were provide for ®xed fees less than a reasonable f
allow to change the guardian/conservator, the GALs and to allow court appointed counsel
very protection sought would be defeated. The receive reasonable compensation.
Executive Council feels that if a current guardian
or conservator is not acting appropriately, thiS. It is proposed that the Code of Conduct for ®d
should be brought to the attention of the court so ries not be watered down. The Executive Co
that appropriate steps may be taken. agrees that there is no reason to water down the

_ - _ of Conduct. However, the proposed ®x is to allo
It is proposed to make ®nancial mformatlpn ward and the ward's family more say in changi
available to a broad class of persons. Mandating q,ardian/conservator. For the reasons stated in
that ®nanC|aI_|nformat|on pe given to a broad class pgr 1, the Executive Council feels that the propos
of persons will of course increase the expense 10 \yqid be detrimental to the ward. The propose
the ward. Not only will this result in additional 55 nothing to do with having the court apply

expense, such a requirement might make informa- ~y4e of Conduct as appropriate considering any
tion available to the very persons who may be g circumstances that may exist.

exploiting the ward. Consequently, such a require-
ment would make it easier for persons to exploit& The commentator feels that the current court syst
ward without providing any additional protection failing protected persons in Arizona. While there
for the ward. Again, it is unfortunate that some- been a few highly publicized cases, the overwh
times the people closest to the ward are the personsing number of protection proceedings experienc
who wish to take advantage of the ward. It would problems. The system may need to be tweaked
be better practice to not make ®nancial information time to time and better ways to handle matters sh
generally available unless the court determines constantly be reviewed. However, in a free societ
that it is appropriate after considering anjakpec  courts operate publicly and are subject to the scr
circumstances. In this manner the judicial of®cer of the people and the press. This ultimately is the
can make sure that information is only available to tection that our society has against abuse. Further
the extent it would bene®t the ward. The Court the Executive Council experience has not found
could also control expensive ®shing expeditions intothere is a conict created by the attorneys who
the ward's affairs. unteer their time to act as pro tem judges. The per
who so serve are only allowed to serve for very li

. Itis proposed to eliminate ARS 14-5652 relating 10 perinds of time so that there is little danger of obt

the derivative ®duciary duty of an attorney for the ing any personal bene®t from such service.
®duciary. The statute was the effort of a number

of persons who worked on the Arizona Trust Code.
The Arizona statute in this regard merely puts
Arizona in compliance with the majority of other
states with respect to this issue.
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October 14, 2010

Arizona Judicial Councii
Arizona Supreme Court
1501 West Washington
Phoenix, AZ 85007

RE: Committee on Improving Judicial Oversight and
Processing of Probate Court Matters

This response, on behalf of the attorneys at our law firm, is tc
the October 2010 Interim Report from the Committee Improving
Judicial Oversight and Processing of Probate Court Matters, to the
Arizona Judicial Council.

Our law firm practices in the area of probate, trust
administration, guardianship and conservatorship, special needs
planning, elder law, estate tax issues, and regularly serving as a
licensed fiduciary. The firm has been in existence for 27 years, three
of the attorncys are licensed fiduciaries, three of the attorneys have
passed the exam and have submitted applications for licensure, three
of the attorneys are certified specialists in trust and estate law by the
Arizona board of legal certification. Our combined practice involves
the 1ssues being addressed in these reports.

Whiie [ fundamentally address the need and approach for new
rules, I will say that having served on various State Bar committees
and similar organizations, [ recognize the effort and time that has gone
into what this Committee addresses.

Comments on Fundamental Approach

While I fear a Committee that has spent too much time and
done too much work to completely reassess its overall need and
approach. | have to comment on the overall need for comprehensive
reforms, rules, and regulations to address the perceived problems. Put
bluntly, the impetus behind these needs is based upon a few of the
worst cases out there, there are plenty of existing rules and statutes that
could have adequately addressed the problems that existed in those
cases, and if those rules and statutes weren't enough, then a sweeping
new fabric of rules still isn't going to eliminate these probiematic
situations.

l
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When I speak of impetus, I of course cannot ignore the repeated columns in the Arizona
Republic authored by Laurie Roberts regarding two or three egregious Phoenix cases, which are
extrapolated to find that the system is fundamentally flawed. Reading the comments posted to her
articles I find an almost uniformly consistent tone of angry individuals expressing sweepingly
virulent conspiracy theories about the system which. based on in depth individual experience, 1Is
completely inaccurate and unfair, and yet is becoming the driving force to determine an unnecessary
level of additional policy and procedure. I know from reading such comments that any possible
defense is nothing more than the crooks in charge of this fraudulent system keeping a good thing
going by hiding from the public eye. and I'm sure this letter would be seen by such commentators
as a good example of that.

Inthe 16 years that | have personally practiced law in this area. I have seen an ever increasing
number of forms required in conventional probate matters, doubling the amount of pleadings in any
given case from when [ first started. And yet, apparently the problems with the bad apples in the
system hasn’t been solved, or therc wouldn't be the need for the focus of the Committee. I ask all
of you to deeply consider whether. given the nature of human beings in these situations, these rules
are going to help the perceived problems, or whether they are going to add another layer of
complexity that drives up fees and costs for everyone (including the 95% of the situations where
family members or other trusted individuals take on the difficult role of legal responsiblility for an
incapacitated individual, follow the rules. look out for the best interests of the protected person, and
do not get involved in litigation).

While there are and always will be attorneys, fiduciaries. family members, and other human
beings who are dishonest, unprofessional, unfair. ineffective, wasteful, and violate fiduciary duties,
this is something that cannot be completely avoided when there are human beings involved, and [
can guarantee that the additional set of rules you propose will not eliminate them, and T doubt they
will substantially reduce them.

I believe another fundamental difference | have with the impetus behind the proposed
changes is the concept that the probate judges don’t have every tool necessary to manage these cases,
reduce fees awarded, limit litigation, etc. | have never doubted for a second. nor has any attorney
I worked with, that the court has the power to reduce an attorneys or fiduciary’s fees charged against

“a protected party’s estate if they are excessive and unreasonable. The court’s power to issue a

fiduciary arrest warrant, and the fact that we have seen fiduciaries jailed for wrong-doing has never
left me any doubt that the court has the ability to address the “bad apples” in as strong and effective
a manner as necessary. If this is not being done effectively. rather than a wide-cast new set of rules
and regulations, some appropriate training for judges and commissioners to address these situations
more effectively and cut-off problems would be a much more effective means of addressing such

issues.

[ feel without doubt that whatever the variations put into effect by this Committee, to the
extent they are another layer of complexity added to the existing statutes. state uniform probate rules,
fiduciary licensing rules, will have one result, and that is not to eliminate the problem cases, but to
drive up cost, time, and difficulty for all of those who seek to assist those who are incapacitated
through the probate court. [ do not question that this Committee has the best intentions, and good
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ideas as to what should help these situations, but in reality, I believe it’s the unintended
consequences which will be realized without accomplishing the goals. However, in your
recommendations themselves there are directly and indirectly referenced costs for such programs,

Specific Comments on Recommendations

Recommendation 3: The Committee recommends the supreme court add a rule to the Probate
Rules that requires funded, ongoing, unannounced post-appointment visitation of wards and
protected persons.  Until promulgation of the rule, the supreme court should issue an
administrative order immediately requiring such visitation,

This recommendation seems to take the court’s required level of oversight to a rather
ridiculous level. To essentially presume that cach guardian appointed may be surreptitiously putting
their ward in a position of possible neglect or danger is an approach I do not think appropriate,
efficient, or workable. The thought that, after everything that goes into the guardianship selection
and appointment process, for the person who secks the correct legal process and pursues
guardianship, to be subject to the intrusion. interference, and attendant expenses of these random
visits in the hopes of catching some incident of wrong-doing is terribly misplaced. As we know and
can imagine, the cases of physical neglect are most likely to take place by someone not acting as the
de jure guardian. This is an additional burden that the probate system, the families, and the protected
parties do not need.

Recommendation 4;: The supreme court should add a Probate Rule directing the superior court
to create and conduct a funded program for random audits of conservatorship accountings to
validate the aceuracy of annual or Diennial accountings currently required in all adule
conservatorship matters. Until promulgation of the rule, the supreme eourt should issue an
administrative order immediately requiring such audits.

This rule seems to assume there is not adequate reporting and monitoring requirements for
conservators. In addition to the annual accountings, which are subject to the additional scrutiny of
a court accountant in Maricopa County, we are required to provide copies of statements delivered
to the judicial officer. Also keeping in mind that each conservator must be bonded for any
unrestricted assets, there are more than appropriate levels of monitoring and oversight available. To
add yet another layer is, again, to increase the cost to the taxpayers, the cost to the families, and the
costs to the protected parties.

Recommendzation 5: The Committce recommends exploration of funding soarces for
conducting periodic visitations, reporting, training, and random audits.

Under existing probate code provisions, the court could establish fees that will flow into a
designated Probate Fund that can only be used to support post-appointment visitations, reporting,
and audits. For example, currently in Maricopa County, a Court investigator's fee of $401 is paid
upfront at the initiation of an adult guardianship or conservalorship casc to compensate court
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investigators assigned to conduct initial evaluations as required by statute. Similarly. a Court
Accounting Fee of 300 is required each time an accounting is filed for court approval that must
be reviewed by a court accountant. The court should consider adopting an annual guardian report
Jee that would offset the cost of conducting postappoiniment visitations and reports to the court, and
imposing fees on fiduciaries who belatedly file required reports.

As indicated above, without becoming an exhaustive scholar of the problematic cases in the
Maricopa County Probate Court. it seems a significant issue were the fees charged. 1 find it
disturbing that the Committee is considering so many steps that will increase the costs for protected
persons and their families, to deal with the 1% or 5% of “bad apples™ that they may or may not catch
through such methods. Whether it is direct iees such as proposed here, or additional time charged
by the attorney, professional fiduciary, or otherwise, the combined result will be a significant
addition to the cost of all procedures, and I believe that is inappropriate and unnecessary.

Recommendation 6: The supreme court should develop statewide uniform training
requirements for major participants in guardianship and conservatorship cases as follows:

(i) Develop « training program and a hencl book for judicial officers

As indicated above, I do think this is a good idea. because without creating additional rules,
and at hopefully a relatively minimal and indirect cost. the judicial officers can not only learn or
brush up on the basics of the law, but work on effective strategies to avoid the problematic results
in those messiest of litigation cases.

(ii) Develop a mandatory, uniform, online, statewide training program for all non-licensed
fiduciaries

This requirement, however, is redundant and unnecessary. The courts now require cach
appointed fiduciary to sign a “General Order” instructing them as to the highlights of their various
duties. Fiduciaries represented by an attorney have that guidance. To add yet another level of
mandated training, for every family member who gets appointed as a Personal Representative, will
make the process more cumbersome and/or more expensive. Selfishly, this would probably help
licensed fiduciaries because it will provide disincentive for family members to serve, but despite the
fact it might bring our law firm more business, [ don’t believe it is the right thing to do.

(iii} EExpand the Seniors and Probate website maintained by the judiciary to ensure all interested
persons can obtain information about the duaties of a fiduciary, the guardianship and
conservatorship process, forms, and other resources for probate cases

The recommendations here seem at cross -purposes. At one point, you are going to require
additional fees for more oversight and scrutiny. At the same time, you try and encourage individuals
to try “self-service” rather than have legal representation, which is truly necessary to understand the
specifics of their duties as they apply to the case at hand. This type of approach is one that wili iead
to more of the problems and errors the system attempts to avoid.

AUDbiUfEm

dfcVUhY hfigh “Uku%¥ kg



[ESpONse

BocutTz& GORDON

October 14, 2010

Recommendation 9: The supreme court should adopt statewide fee guidelines for attorneys
and fiduciaries paid from an estate.

As a law firm, it is likely this method of payment would increase attorneys’ fees received.
Again, just because that would be in our best interest, does not make it right. In every state that has
developed some schedules of “maximum™ fees or otherwise, those have without doubt become
“minimum fees.” The method of calculation would determine this for certain, but even if such
maximum fees somehow provided a beneficial limit in the problematic cases, it would raise the fees
involved for all the simpler cases for which the families and beneficiaries might otherwise pay less.
Again, unintended consequences and more expenses for the families, the protected parties and the
estate.

The complexity of factors expressed in the Committees discussion highlight the difficulty
in coming up with a “simple” “common-sense” fee that will fit every situation. The judges and
judicial officers have power to adjust fees, and I believe all practitioners in this area have been
involved in some case where the court had to address the reasonableness of fees and whether they
should be reduced or not. As a fiduciary, and as an attorney, | always feel my fees are subject to
scrutiny and possible questioning. Why isn’t that sufficient?

It is possible, of course, that the fees involved will be “capped” in such a manner that they
are far below the level currently being charged, and, in such, actually reduce fees the attorneys and
fiduciaries are paid. That will, of course, lead to many better practitioners changing their area of
practice away from such an area with an artificial fee level, and, while some on the comment boards
would herald this as a great triumph. 1 believe it will lead to peopie not being served.

If there are maximum hourly rates charged, etc., you are either going to (a) ensure every
attorney’s rate is that maximum rate, even if it would have otherwise been less in the open market,
or (b) drive out some of the better attorneys who feel their appropriate rate is higher. Either would
assume that every attorney’s ability, efficiency, skill, and background are equal, and } do not believe
that to be the case, and if the maximum amount charged is capping the hourly rate, it encourages
those who take longer and draw out their work over those who can more efficiently accomplish the
goals for their clients.

Again, the strongest argument against this is the “success™ it has in any of the states that have
schedules of fees and, in every case, that means more money ultimately going to attorneys and
fiduciaries. So, if against our protestations and recommendations, such guidelines are established,
you will probably benefit firms like ours across the board. Once again, the fact that this would
personally benefit us, does not make it the right thing to do.

Recommendation 11: The supreme court should advocate for the leaislature Lo adopt a fee-shifting
statute specifically applicable 1o probate matters. The court should also promulgate a corresponding
Probate Rufe.
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Of course, this concept is already provided for in statutes, such as AR.S. §§ 14-5314,
14-5414, and 14-11004(B). While there can be such benefit to such a statute, it requires the judicial
officer to appropriately effect it, and as noted, there already exist substantial tools at their disposal
already. And, keep in mind in almost any significantly contested case, it would result in an
additional layer of litigation determining whether to apply the English rule on atforney’s fees, which
will ultimatéty increase the amount of fees charged. Although the fee shifting could charge those
against a “wrong’ pafty, if that really can be determined, much of that will still typically come out
of the protected person’s estate.

Conclusion

I will say unabashedly that I am proud of the work our law firm does. I believe we have built
a successful, professional business assisting families and individuals through some of the most
difficult events and stages of life, whether as an attorney oras a fiduciary. I have seen tremendous
benefit provided to our clients and their families and beneficiaries through our sérvices.

Furthermore, as selfiserving as that sounds, [ see the same general tenor i the professionals
serving in this field with whom I have worked for many years, attorneys, fiduciaries, and otherwise:
No one individual is perfect, nor is any particular field, bucT do know that the ugliest cases brought.
to light in the newspaper arficles are the aberration; not the rule, and it is di'sappoiming to feel policy
driven forward for everyone based an those situations, as if an additional Iayer of rules and
regulations could solve the fundamental problems of such a situation.

I respeetfully request looking at most of the proposals, to consider whether the unintended
consequences of greater costs and fees to clients, or to taxpayers, is going to greatly exceed any

potfential benefits.

Thank you for your consideration.

tified S‘peciaﬁstrin Estate & Trust Law

Cwisnom@bogutzandgordon.com

LY
Brian C Bjé\iﬁda‘m Esq.
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August 3, 2010

Dear Community Partner:

Arizona’s Judicial Branch recently formed a Committee on Improving Probate Court
Matters to examine the current statutes, rules, and processes relating to guardianships and
conservatorships for vulnerable and incapacitated persons and recommend any needed changes.
The Committee -is composed- of attorneys, judges, fiduciaries, public. members, and others
familiar with Arizona’s probate system. Further information regardinig the committee is set forth
on the judicial branch’s website: www.azcourts.gov/pce.

The committee is now in the process of reviewing processes and determining what
adjustments should be made to the probate system. It will compile information and make
recommendations for any statutory or rule changes by late September.

We would like to receive input from members of the public. To facilitate the process, we
have established an online comment form, which we hope will be convenient and easy to use.
But we need to let the public know of its existence.

We would greatly appreciate your willingness to email or inform your members of the
existence of our review committee and of their opportunity to comment. Would you please
consider sending the following announcement?

The Arizona Supreme Court’s Committee on Improving Probate Court Matters is
currently soliciting comments from the public regarding suggested improvements
to Arizona’s method of establishing and overseeing guardianships and
conservatorships for vulnerable and incapacitated persons. Specifically, the
committee wishes to récéive information regarding: problems. enceuntered: or
observed in guardianship or conservatorship cases and any suggested solutions.
The committee is not investigating the probate court or any particular case,
however, and asks that people refrain from making comments that identify
particular case names, numbers, or persons involved in those cases. Persons
wishing to comment may do so online by accessing the committee’s website,
www.azcourts.gov/pee, and clicking on “Feedback Form™ on the left side of the
webpage. The site will then guide you on how to submit your commenis.
Comments may also be mailed to the Arizona State Courts Building, c/o

. Committee on Improving Probate Court Matters, 1501 W. Washington St., Suite
104, Phoenix, AZ. 85007.

Arizona Supreme Court
1501 West Washington Street
Phoenix, Arizona 85007
WWW.3ZCOUrts.gov

Thank you for considering this request.

Sincerely,

Obbee . Lsurii

Chief Justice Rebecca White Berch,
Arizona Supreme Court

£ AP
Chair, Comrmttee on Improvmg
Probate Court Matters
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DECANT OR
NOT DECANT 7”

...with apologies to William Shakespeare

by T. James Lee | Fennemore Craig, P.C.

its Irst anniversary of enactment uporArizona’s decanting statute reads in its entirety as follows:
s, Arizona Revised Statutes section [14-
10819 remains a mysterious and somewhat 14-10819. Trustee’s special power to appoint to other
controversial provision. Commonly referred to as decanting, trust
section 14-10819 grants a trustee, under certain circumstanc-

A. Unless the terms of the instrument expressly
es, the power to transfer assets from one trust to another.

provide otherwise, a trustee who has the
discretion under the terms of a testamentary
instrument or irrevocable inter vivos agreement
to make distributions, regardless of whether a
standard is provided in the instrument or agree-
ment, for the benel!t of a benelciary of the

trust may exercise without prior court approval
the trustee’s discretion by appointing part or

all of the estate trust in favor of a trustee of a
trust under an instrument other than that under
which the power to make distributions was
created if the exercise of this discretion:

The earliest decanting statute was enacted in 189
the State of New York. Nine additional states hawvee
enacted statutes that can be characterized asirgyam
trustee power to decant (as of a recent surveygskd,
Arizona, Delaware, Florida, Nevada, New Hampshijre,
North Carolina, South Dakota, and Tennessee. Artdeca
ing statute generally permits a trustee who hasreisn
to distribute trust principal to exercise statutdigcretion
to transfer such principal to a new trust. The rewst
would have terms, conditions, and/or trustees ahatdif-
ferent from the original trust. Most often the sitats will
apply to trusts existing prior to the enactmentedz well 1. Does not reduce any !xed nondiscretionary
as trusts created since that time. income payment to a benelciary.
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There are a variety of reasons why the exercise of the Ari
decanting power might be desirable. Here are just a
examples:

Does not alter any nondiscretionary annuity
or unitrust payment to a benelciary.

Is in favor of the benel!ciaries of the trust.

Results in any ascertainable standard appli
cable for distributions from the trust being
the same or more restrictive standard appli-
cable for distributions from the recipient trus
when the trustee exercising the power descri
in this subsection is a possible bene!ciary
under the standard.

Does not adversely affect the tax treatment
of the trust, the trustee, the settlor or the
benel!ciaries.

Does not violate the limitations on validity
under sections 14-2901 and 14-2%@¥gard-
ing non-vested interests and the rule agains
perpetuities]

B. This section applies to a trust governed by the

laws of this state, including a trust whose gov-
erning jurisdiction is transferred to this state.

The exercise of the power to invade the princi
of a trust under subsection A of this section is
considered to be the exercise of a special pow
of appointment.

The trustee, in the trustee’s sole discretion, pr
to or after the exercise of the trustee’s discreti
under this section, may request the court to
approve the exercise.

Correct a drafting error within an irrevocable trust
Alter the trusteeship.

Modify benelcial interests or method of distributio
Change administrative provisions.

Deal with unanticipated changes in tax law.

Address changes in a settlor’s tax objectives.

1.

5t
bed 2.

5t

pal

er

or

zona
few

Convert a trust to a special needs trust.

Some questions raised in connection with this relatively new
statute include:

Can the decanting power be exercised in favor of
a single benelciary, to the exclusion of (or with
diminution in benelts for) other named bene!cia-
ries? (“for the bene!t of a bene!ciary of the trust”
and “in favor of the bene!ciaries of the trust”)

May decanting be accomplished on a non-pro rata
basis? (“appointing part or all of the estate trust”)
(Cf. AR.S. 8 14-10816(22).)

In the context of the requirement that the discre-
tion exercised “not adversely affect the tax treat
ment of the trust, the trustee, the settlor or the
bene!ciaries”, how can this be clearly established?
Take a situation in which a trustee decants from a
non-grantor trust to a grantor trust. At !rst glance
this would appear to create adverse tax treatment
for the settlor. What if the settlor does not person-
ally regard such tax treatment as being adverse to
him or her, and instead considers it to be part of

a more holistic and advantageous tax planning
strategy?

What if the exercise of the decanting power would
delay vesting beyond the rule against perpetuities
period (as measured from the point in time that the
original trust became irrevocable)—commonly
referred to as the Delaware Tax Trap? A similar tax
trap exists in connection with Arizona’s perpetuity
trust planning possibilities, or the ability of a
powerholder or !duciary to extend a perpetuities
period via the exercise of a decanting power,
merger power, or similar mechanism. (See IRC 8§
2041(a)(3).) Additionally, extending the term of

an exempt (or partially exempt) post-1986 trust

for generation-skipping transfer tax purposes is
problematic.

nPossible alternatives to decanting under A.R.S. § 14-10819
include, document-based decanting (where the decanting
power is provided for in the governing instrument), trust
modi!cation (see A.R.S. § 14-10410 et seq.), trust merger
(see A.R.S. § 14-10417), and document-based trustee pow-
ers to amend (where the trustee is independent of the settlor
and benelciaries).

O0p *

dfcVUhY hfigh “Uk bYkg

AUDbiUEn$% %



SAVE THE DATE

Upcoming Probate & Trust CLE Offerings
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winter 2011 update

Mr. Ryan is a founding partner of Frazer Ryan Goldberg g d)eolsuccessfully concluded with passage of the law unal

LLP and has served as its Managing Partner for the last YAoueslysin both the House and Senate and the new law beca

His practice is focused on sophisticated estate planning &fféécéipe January 1, 2009.

resentation of the closely-held business owner, assisting them in

corporate transactional, business and tax planning mattet$ée has lectured numerous times for the State Bar of Arizona,
Maricopa County Bar Association, the Arizona Society for CI

Mr. Ryan has been certi®ed as a specialist in Estate and TnesPhaenix Tax Workshop, Arizona State University, the Nati

by the Arizona Board of Legal Specialization since the| iBuegtiess Institute, the Arizona State Bar Convention and nun

of certi®cation of this specialty in Arizona. He is a past|chagmstate Planning Study Groups.

of the Estate and Trust Advisory Commission for the State Bar of

Arizona * administering the annual certi®cation test for apyficRytan graduated from the University of lowa with a Bachel

in Estate and Trust Law Specialty and served on the Cordegse®in Business Administration in 1971 and from Arizona S

for seven years. University College of Law in 1974.

For the past 4 years Mr. Ryan has served as the chairmayiroRi#gh was elected a Fellow of the American College of Ti
Arizona Trust Code subcommittee to the Probate and Trygt $&€ate Counsel in 2004.

tion of the State Bar of Arizona and was elected to the Probate and
Trust Section Executive Council in 2007. The Arizona Trust Code
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several State Bar CLE programs. He also assisted in ®nalizin
Greg has been a member of the Probate and Trust ErRevufivizona Trust Code enacted by the Arizona Legislature, r
Council for over 3 years. During these three years, Grecathad which was made effective January 1, 2009.

ganized, chaired and co-chaired several State Bar CLE [programs.

In addition to being a member of the State Bar of Arizoi2a\®teg an equity shareholder at the Phoenix ®m of Tiffan
is a Certi®ed Trust and Financial Advisor. As a Vice PredifsaoaitiA. He is a Fellow in the American College of Trust &
Senior Trust Relationship Manager in the Phoenix of®ce tetélEoknsel and is listeBlgst Lawyers in AmedoaSouth-

ern Trust, NA, Greg is responsible for administering large estdhesper Lawyerte is a licensed attorney in both Arizona anc
trust relationships for individuals and families. California, and also admitted to practice before the United Ste
Supreme Court and United States Tax Court.

Kenneth J. Peace has been an attorney with the law ®rm!'Brauln

Siler Kruzel PC since 2006 and has been providing ajualityadigrez-Arrieta is an attorney at the law ®m of Snell & Wil
services to clients since 1997. Ken has a wide array of lgeiRelrtir practice is concentrated in the areas of estate plann
civil litigation experience ranging from small busingss tlisprobate, trust and estate administration, and guardianship a
multi-billion dollar complex accounting/legal malpractice|czgeservatorships. This is her second year on the Executive C
mittee of the Probate and Trust Section of the State Bar of Ariz
Prior to graduating from law school, Ken traded ®xed income se-

curities for the largest clearing ®m on Wall Street. iKgn's/tradi

and prior legal experience has given him a foundation td\iti@ger- M. Conway is a partner in the Tucson ®m of Philli
stand complex ®nancial and accounting issues. Ken'spriMagfiér & Conway, PLLC, where he limits his practice to tax, bt
cus has shifted over the years to now focusing primarig; omesga@nd estate planning transactions. Will received his Bach
probate, and trust litigation. His legal success stems fobm @hé&taence degree in Accounting from the University of Arizao
that he educates, counsels, and guides each client throtighatie earned his Juris Doctorate, cum laude, from the Uni\
litigation process so they can make informed decisionss Keitytak Arizona College of Law. Will is a frequent speaker at
pride in building strong relationships with his clientsorie Aaicson Tax Study Group, a lecturer at various State Bar of Ari:
understands the law, but also understands his cliertasassg@slinars and an adjunct assistant professor at the University
their present and future goals and concerns. Arizona College of Law, where he co-teaches courses on Taxe
of Estates and Gifts and Estate Planning.

Ken is an active member of the Arizona community and |serves as

an of®cer of the Probate and Trust Section Executiver Couriciif

the State Bar of Arizona. He is a member of Valley Este PainnhBeason is a sole practitioner and is the only member of
East Valley Estate Planning Counsel, Scottsdale BanAs€atiatil from outside of Maricopa and Pima Counties. His prac
and The Central Arizona Estate Planning Council. Ken| iis #stiged in the areas of Estate Planning and Trust Administrat
the Continuing Legal Education Committee of the Arizoha&r@ois-a Fellow of the American Academy of Estate Plann
munity Foundation. Attorneys nHe

was awarded his JD from Arizona State University College of |
icHigdd@nd admitted to the State Bar of Arizona in the same ye
He is serving his second term on the Council.

nivers

of Arizona

p Janes serves as a voting member of the Probate and Trust
ecutive Council of the State Bar of Arizona. He lectures on
trust and estate topics and also serves on the State Bar's Es
gngui rust Advisory Commission.

Like many other Arizonans, Ken was born and raised i
lllinois. He received his B.S. degree with high honeed fro
versity of lllinois in ®nance and his J.D. from De Pauyl.
He is a member of the lllinois State Bar, the State Bar,
the District Court of Arizona, and the San Carlos Agqldga
Association.

Ken is married and has two children. He enjoys playiag

scuba diving and spending time with his family.
Mr. Lee is a director and shareholder of the law ®rm of Fennen

Craig, P.C., in its Phoenix of®ce. He is licensed to practice la
David has been a member of the Probate and Trust Sectiofrreéuand Utah, and is certi®ed as a Trust and Estate Spec
tive Council of the State Bar of Arizona for over three yearbyMgiSgate Bar of Arizona. He is a Fellow in the American Col
his time on the Council he served as Secretary for two yeafrdrapid& Estate Counsel and is liftestihawyers in America
has participated in numerous legislative and CLE activitjearfdBth#hwest Super Lawyers

Council. He has organized and chaired, and been a presenter, for
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niember of the Council until June, 2009. Duriaguneron
Angela C. Moore is in private practice with her sister, |Ahadlisancil, Lauren organized and/or spokeshssevieiars,
Moore Masunas. Angela was admitted to the practice ofnielwdiimg the State Bar Convention seminar.oShartads
Arizona in December of 1999, and started practicing law péteciin and spoke at the 2009 CLE by the Stesppeskea-
emphasis in estate planning in July of 2000. Angela is on taédProkauren participated with other attorrtbgsdrafting

bate and Trust Executive Council (2008-2011). She hanafet passage of changes to A.R.S. 846-456. Lactieespr
June of 2009 CLE with Greg Cygan. Angela is now in chaigetbeegrea of probate and trust litigation amagsiaips/
tablishing and running the newsletter for this section. Angetageiyatorships.
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